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of the record, the director issued a notice of intent to revoke (NOIR), and ultimately did revoke, approval
of the petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The
director’s decision will be affirmed. The petition’s approval will be revoked.

as a nonimmigrant worker in a specialty occupation pursuant to section 101(a)( IS)(H)(i)(b) of the
Immigration and Nationality Act (the Act), 8U.S.C. § IlOl(a)(lS)(H)(i)(b).

response to the NOIR; (5) the director’s July 29, 2004 notice of revocation; and (6) the Form
1-290B and supporting documentation, filed on August 16, 2004. The AAO reviewed the record in its
entirety before issuing its decision.

Pursuant to 8 C.F.R. § 214.2(h)(1 D(B)(iii)(5), the director may revoke an H-1B petition if approval of the
petition violated paragraph (h) of 8 C.F.R. § 214.2, or involved gross error.

At the time the instant petition was filed in 2001, the petitioner proposed to employ the beneficiary as a
part-time accountant. In its August 8, 2001 letter of support, the petitioner set forth the duties of the
positions as follows:

statement[,] and other accounting reports. This aspect of the job does not call for [a]
simple bookkeeping job which can be handle[d] by an ordinary bookkeeper or accounting

[
will prepare [a] schedule of payments and will prepare reports to show the company’s
current and projected cash position. She will be expected to provide the management
with the a [sic] sound advice on cash management, Consequently, she will have to
prepare budgetary proj ections, which will involve analysis and costing.

The job will further inventory control, which will call for analysis of how much inventory
of cell phones and accessories should be maintained at the warehouse to avoid
unnecessary inventory cost.
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Moreover, [the beneficiary] will be engaged in internal control measures. She will
institute check and balance, and will examine expenses, assets, and liabilities. She will
also audit sales vouchers, check shipping documents, review sales contract[s], and
prepare reports to substantiate individual transactions prior to settlement.

Likewise, she will develop an accounting software to simplify operation, as well as to
easily monitor daily financial transaction([s], sales, and collection. She will implement a
sound accounting systems [sic] and procedures to ensure compliance with the GAAP and
in adherence to company policies.

® Makes recommendations related to establishing policies and procedures for the
[administrative] department.

Selects, trains, and evaluates professional and company personnel.

Provides planning and management analysis services.

Budget preparation and presentation.

Contract monitoring,

Economic or business needs forecasting.

Develops and implements management techniques.

Monitors external regulatory and legal precedents affecting the operation of the
department.

® May act as a liaison with human resource, fiscal, risk management, or materials
management personnel.

Accordingly, the director issued the NOIR on March 23,2004. The NOIR articulated the concerns of the
director and provided the petitioner 30 days during which to address these concerns. Specifically, the
director noted that “[t]he petitioner no longer employs the beneficiary in the capacity specified in the
petition.” Therefore, the director further noted, “the beneficiary is no longer eligible for classification
under this section of the law

Counsel submitted a timely response to the director’s NOIR. Counse] stated the following:

Please be advised that the [organizational] chart described how the organization might
appear with the addition of another employee (emphasis in original). Due to the
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The director found counsel’s response unpersuasive and revoked the approval of the petition. The
director found counsel’s contention that the F ebruary 17, 2004 organizational chart reflected only how the
petitioner’s company “might appear” unpersuasive;

The director was not convinced that the beneficiary had been solely performing the duties of an
accountant. The director noted that w]hen a petitioner signs the petition, he or she is certifying that the
petition and all evidence submitted with it, either at the time of filing or thereafter, is true and correct.”

The director also noted that i appeared as though the beneficiary appeared to have been working in a full-
time capacity for the petitioner:

beneficiary has been employed on a full-time basis during 2002 and 2003, not on a part-
time basis as was originally petitioned. . . . The performance of additional duties along
with the change in the hours of employment constitutes 3 significant change in the terms
and conditions of employment.

Finally, the director stated the following:
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The numerous discrepancies encountered in the evidence call into question the
petitioner’s ability to document the requirements under the statute and regulations. The
discrepancies in the petitioner’s submissions have not been explained satisfactorily. . . .

petitioner has employed the beneficiary solely in the capacity of an accountant during the
validity period of the approved petition.

Counsel submitted a timely appellate brief and supporting documentation.

On appeal, counsel contends that the revocation is “arbitrarily punitive in nature and simply devastating
to the company’s future existence.” Counsel asserts the following:

original petition are being performed by the Beneficiary and such additional duties as
may be incidental and necessary in order to complete the [ob effectively. Therefore, the
mere inclusion of incidental duties such as management or supervision of subordinates

However, the issue on appeal is not whether the position qualifies as a specialty occupation. Accountant
positions normally qualify for classification as specialty occupations, and supervisory accountants would
therefore normally qualify as well. The issue here is whether the beneficiary was working pursuant to the
terms and conditions of the approved petition, or whether the change in the beneficiary’s duties

Minor changes in Jjob duties or salary increases do not necessitate the filing of a new petition, nor do
promotions within the same occupation. Only material changes require the filing of a new petition.
Letter, LaFleur, Chief, NIV Branch, Adjudications, HQ 214h-C (Oct. 12, 1995), reprinted in 72 No. 45

The regulation at 8 C.F R.§214.2(0)1 1) states, in part, the following:
Revocation of approval of petition —

(1) General
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(A) The petitioner shall immediately notify the Service of any changes in the
terms and conditions of employment of a beneficiary which may affect
eligibility under section 101(a)(15)(H) of this Act and paragraph (h) of
this section. An amended petition on Form I-129 should be filed when
the petitioner continues to employ the beneficiary.

The AAO agrees with the director and finds counsel’s Statement that the F ebruary 17, 2004 organizational
chart and accompanying list of duties reflected how the petitioner’s organizational structure “might

evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988): Matter of Laureano, 19 1&N Dec. 1
(BIA 1983); Matter of Ramirez-Sanchez, 17 &N Dec. 503, 506 (BIA 1980). The AAO agrees that there
1S no evidentiary value for a petitioner to submit documents that are based op speculation or conjecture,
A petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. A visa petition
may not be approved at a future date after the petitioner or beneficiary becomes eligible under a new set
of facts. Matter of Michelin Tire Corp., 17 1&N Dec. 248 (Reg. Comm. 1978). Had counsel wished for

CIS to consider these documents as speculative, he should have labeled them as such,

The petitioner stated that the beneficiary coordinated the activities of all departments in the company:
accounting, purchasing, sales, RMA, and IT. Such supervision of nhon-accounting functions was not
reflected in the original petition.

The petitioner also stated that the beneficiary “selects, trains, and evaluates professional and company
personnel.” Such human resource-type duties were not reflected in the original petition, either. Nor was
management analysis, or acting as a liaison with human resource, fiscal, risk management, or materials
management personnel.

These are not accounting functions, and they are materially different from the duties listed in the original
petition. After a thorough review of the record in its entirety, the AAQ concludes that the duties of the
position have materially changed since the petition was approved. The petitioner no longer employs the
beneficiary in the capacity specified in the petition, and an amended petition should have been filed. The
approval of the petition was properly revoked.
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According to the Form 1-129, the beneficiary was to work 20 hours per week, at a compensation of
$18.50 per hour. This equates to $370 per week, or $19,240 for a 52-week period. Therefore, the
beneficiary eaed nearly twice the annual salary that would have been expected.

In his revocation, the director interpreted this as evidence that the beneficiary was no longer working on a
part-time basis, thus lending further support to his decision to revoke the approval of the petition. On
appeal, counsel responds to this issue as follows:

It is not proper for the Service to make the above conclusjon since the DE 6 does not
indicate the number of hours worked by the Beneficiary. Enclosed please find the DE 6,
previously submitted as Exhibit “E.” Note that it was only during the last quarter of 2003
that the Beneficiary received $10,013 [sic]', which reflect wages and the addition of
performance related bonuses (emphasis in original).

the salary varied only slightly, then it would have indeed been improper for the director to conclude that
the beneficiary was not working on a part-time basis.

However, when coupled with the fact that the beneficiary’s duties were changed significantly, an annual
income that is nearly twice that normally expected leads the AAO to conclude that the beneficiary was
nhot working on a part-time basis, and/or that the job duties had changed significantly. Coungel explained
that the increased wage was the result of a performance bonus. Many employers offer performance-

Counsel asserts that “we believe that any minor change in the number of hours would only necessitate an
amendment of the conditions of employment and not be grounds for revocation.” The director and the
AAO both agree with counsel that an amendment should have been filed.

The photocopies from the H-1B Handbook that counsel submits on appeal underscore this point. The

-_—

! According to the Form DE-6, the figure was actually $10,012.
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salary, unless the change is so dramatic that it indicates a significant change in responsibility or duties.”
The beneficiary’s actual salary was nearly twice the amount indicated on the Form I-129, which, in the
context of this record, indicates to the AAO that there was “a significant change in responsibility or
duties.”

Pursuant to 8 C.F.R. § 214.2(h)(1 D)(B)(iii)(5), the director may revoke an H-1B petition if approval of the
petition violated paragraph (h) of 8 C.F.R. § 214.2, or involved gross error. In this instance, approval of
the petition was in violation of paragraph (h) of the cited regulation in that the beneficiary is no longer
employed by the petitioner in the capacity specified in the petition. See 8 C.FR.
§ 214.2(h)(1 D(B)(iii)(7).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden.

ORDER: The director’s July 29, 2004 decision is affirmed. The approval of the petition is revoked.



