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The petitioner is a computer consulting company seeking to employ the beneficiary as a systems analyst.
The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)( IS)H)(i)(b) of the Immigration and Nationality Act (the Act),
8US.C. § LI01(a)(15)(H)(i)(b).

beneficiary, “that the petitioner is ineligible to file for the beneficiary for the classification as an alien
employed in a specialty occupation.”

On appeal, counsel contends that the petitioner is in fact acting as the beneficiary’s employer, that the
petitioner meets the definition of an “employer” as set forth at 8 CF.R. § 214.2(h)(4)(ii), and that the
petitioner is therefore eligible to file the nonimmigrant visa petition.

(2) the director’s request for additional evidence (RFE); (3) the petitioner’s RFE response; (4) the
director’s denial letter; and (5) the Form I-290B and supporting documentation. The AAO reviewed the
record in its entirety before issuing its decision.

8CF.R.§ 214.2(h)(1)(i) states the following:

The term “employer” is defined at 8 CFR. § 214.2(h)(4)(i):

United States employer means a person, firm, corporation, contractor, or other
association, or organization in the United States which:

) Engages a person to work within the United States;

) Has an employer-employee relationship with respect to employees under
this part, as indicated by the fact that it may hire, pay, fire, supervise, or
otherwise control the work of any such employee; and

3 Has an Internal Revenue Service Tax identification number.

On appeal, counsel submits copies of Quarterly tax returns, quarterly wage and withholding reports, an
annual reconciliation return, quarterly unemployment reports, company profile master reports, company
billing details, the beneficiary’s form W-2, the beneficiary’s federal and state income tax filings, and two

employment letters, dated May 1, 2001 and July 31, 2003, as evidence of an employer-employee
relationship.
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The two letters of employment are from the petitioner, Whizz Systems, Inc. However, Whizznet, a
separate entity with a separate internal revenue tax identification number, issued every other document.

As such, counsel has not satisfied the criteria set forth at 8§ C.F.R. § 214.2(h)(4)(ii). While the letters of
employment issued by the petitioner lend weight to counsel i i i i

However, the AAO has determined that Whizznet is closely affiliated with the petitioner.! The two
entities share an address, have similar names, and the same individual controls both organizations.
Therefore, the AAO has determined that the petitioner does in fact control the employment situation and
engages in an employer-employee relationship with the beneficiary.

Accordingly, the AAO concludes that the petitioner qualifies as a United States employer under 8 C.F .R.
§ 214.2(h)(4)(ii).

The petitioner is a United States employer under 8 C.F.R. § 214.2(h)(4)(ii). Accordingly, the AAO will
withdraw the decision of the director.

However, the petition may not be approved at this time, as the AAO is unable to determine whether the
proposed position qualifies for classification as a specialty occupation, and whether the beneficiary is
qualified to perform the duties of a specialty occupation.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8US.C. § 1184(i)(1), defines the term
“specialty occupation” as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge,
and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[Aln occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business specialties, accounting, law, theology, and the arts, and which
requires the attainment of a bachelor’s degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

' The AAO has researched through corporate information at http://www.lexis.com. The information found by the
AAO includes information from the California Secretary of State, Experian Business Reports, and SmartLinx
Business Summary Reports.
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Pursuant to § CFR. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the followin g criteria;

)] A baccalaureate or higher degree or its equivalent is hormally the minimum
requirement for entry into the particular position;

) The degree requirement is common to the industry in parallel positions among

&) The employer normally requires a degree or its equivalent for the position; or

4 The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of 5
baccalaureate or higher degree.

Citizenship and Immigration Serviceg (CIS) interprets the term “degree” in the criteria at 8 CFR.
§ 214.2(h)(4)(i1'i)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty
that is directly related to the proposed position.

The Handbook notes that there is no y
occupational grouping, but that most employers place a premium on some formal college education,
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Nor does the proposed position qualify as a specialty occupation under either prong of 8 C.FR.
§ 214.2(h)(4)(iii)(A)(2). The first prong of this regulation requires a showing that a specific degree
requirement is common to the industry in parallel positions among similar organizations, However, no such
evidence has been presented.

demonstrate that it normally requires a degree or its equivalent for the position. To determine a
iti to meet the third criterion, the AAQ normally reviews the petitioner’s past

employment practices, as well as the histories, including the names and dates of employment, of those

employees with degrees who previously held the position, and copies of those employees’ diplomas.

However, no such evidence has been presented. Therefore, the third criterion of 8 CFR.
§ 214.2(h)(4)(iii)(A) has not been satisfied.

all systems analyst positi quire a bachelor’s degree, as some require only a two-year degree. Thus,
the proposed position does not qualify as g specialty occupation under the second prong of the second
criterion of 8 C.F.R. § 214.2(h)(4)(i1'i)(A), nor does it qualify under the fourth criterion of that regulation.

ORDER; The director’s April 29, 2004 decision is withdrawn. The petition is remanded to the



