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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is a dental clinic with four employees. It seeks to employ the beneficiary as a dental hygienist
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8§ U.S.C.
§ 1101(2)(15)(H)(1)(b). The director denied the petition because she determined the proffered position did not
meet the criteria required for classification as a specialty occupation.

To meet its burden of proof, the petitioner must establish that the job it is offering to the beneficiary meets the
following statutory and regulatory requirements.

Section 214(1)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(1)(1) defines the term
“specialty occupation” as one that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(i1) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business speciaities, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor’s degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(1ii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A Dbaccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a
degree;

(3) The employer normally requires a degree or its equivalent for the position; or
(4) The nature of the specific duties is so specialized and complex that knowledge

required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.
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Citizenship and Immigration Services (CIS) interprets the term “degree” in the above criteria to mean not just
any baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered
position.

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in
its entirety before issuing its decision.

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position’s title. The specific duties of the proffered position, combined with the nature of the petitioning
entity’s business operations, are factors to be considered. CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf. Defensor v. Meissner, 201
F.3d 384 (5™ Cir. 2000). The critical element is not the title of the position nor an employer’s self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner is seeking the beneficiary’s services as a dental hygienist. Evidence of the beneficiary’s duties
includes: the I-129 petition; the petitioner's undated letter in support of the petition; and the petitioner’s
response to the director’s request for evidence. According to the I-129 petition, the beneficiary would perform
duties that entail: cleaning teeth and examining oral areas, head and neck for signs of oral disease; educating
patients on oral hygiene; taking and developing x-rays; and applying fluoride. In response to the director’s
request for evidence, the petitioner stated that the beneficiary’s duties would include: assisting in the
management of the practice; marketing the petitioner’s services to the community and insurance companies;
and conducting research studies when the practice implements this role “in the near future.” According to the
petitioner, the position requires a bachelor's degree in dental hygiene.

The director determined that the proffered position was not a specialty occupation. On appeal, the petitioner
states that the beneficiary would be performing duties that go beyond the scope of a dental hygienist with an
associate’s degree, including, but not limited to, administrative tasks, handling insurance, patient education
and clinical research. The petitioner states that these duties require a bachelor’s degree.

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R.
§ 214 .2(h)(4)(i1i)(A). Therefore, the proffered position is not a specialty occupation.

To make its determination whether the employment described in relation to the proffered position qualifies as
a specialty occupation, the AAO turns to the criteria at § CF.R. § 2142(h)(4)(1i1)(A)!I) and (2): a
baccalaureate or higher degree or its equivalent is the normal minimum requirement for entry into the
particular position; and a degree requirement is common to the industry in parallel positions among similar
organizations or a particular position is so complex or unique that it can be performed only by an individual
with a degree. Factors considered by the AAO when determining these criteria include: whether the
Department of Labor’s Occupational Outlook Handbook (Handbook), on which the AAO routinely relies for
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the educational requirements of particular occupations, reports the industry requires a degree; whether the
industry’s professional association has made a degree a minimum entry requirement; and whether letters or
affidavits from firms or individuals in the industry attest that such firms “routinely employ and recruit only
degreed individuals.” See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

The AAQO’s review of the proffered position has relied on the 2006-2007 edition of the Handbook, which has
provided a discussion regarding the duties of a range of dental professions. The petitioner calls the proffered
position a dental hygienist. The educational requirements for dental hygienists are discussed as follows:

Dental hygienists must be licensed by the State in which they practice. To qualify for
licensure, a candidate must graduate from an accredited dental hygiene school and pass both a
written and clinical examination . . . .

[M]ost dental hygiene programs grant an associate degree, although some also offer a
certificate, a bachelor’s degree, or a master’s degree. A minimum of an associate degree or
certificate in dental hygiene is required for practice in a private dental office . . ..

To establish a proffered position as a specialty occupation under the second criterion at 8 C.F.R.
§ 214.2(h)(4)(11)(A), a petitioner must prove either that a specific degree requirement is common to the
industry in parallel positions among similar organizations or that the proffered position is so complex or
unique that it can be performed only by an individual with a degree in the specific specialty. In response to
the director’s request for evidence, the petitioner stated, “[A]t least one third of the industry workers hold a
Bachelors [sic] degree or above. Moreover, the vast majority of program directors along with the American
Dental Hygienist Association (ADHA) are seeking to have a Bachelor’s degree as the minimum requirement
for entry level into the profession.” While the industry’s professional association may be seeking to require a
bachelor’s degree for entry into the occupation, at the present time, it is not a requirement, as evidenced by
the petitioner’s own statistics. As two-thirds of dental hygienists do not have a bachelor’s degree, the industry
standard is that a bachelor’s degree is not required. On appeal, the petitioner states that the duties the
beneficiary would be performing require the knowledge that is associated with a bachelor’s degree. The
examples given, however, such as handling insurance and patient education are those that are associated with
the occupation. In terms of the petitioner’s claim that the beneficiary would be assisting in clinical research,
the petitioner is not currently engaged in research. In response to the director’s request for evidence, the
petitioner stated, “In the near future this practice is planning to conduct research studies.” There is no
evidence in the record regarding the petitioner’s research activities or plans to engage in research activities.
Going on record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter
of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)). In addition, a visa petition may not
be approved based on speculation of future eligibility or after the petitioner or beneficiary becomes eligible
under a new set of facts. See Matter of Michelin Tire Corp., 17 1&N Dec. 248 (Reg. Comm. 1978); Matter of
Katigbak, 14 1&N Dec. 45, 49 (Comm. 1971). A petitioner may not make material changes to a petition in an
effort to make a deficient petition conform to CIS requirements. See Matter of Izummi, 22 1&N Dec. 169, 176
(Assoc. Comm. 1998).



EAC 04 046 52764
Page 5

The AAO next considers the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii))(A)(3) and (4): the employer normally
requires a degree or its equivalent for the position; and the nature of the specific duties is so specialized and
complex that the knowledge required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

To determine a petitioner’s ability to meet the third criterion, the AAO normally reviews the petitioner’s past
employment practices, as well as the historics, mncluding names and dates of criploymient, of those employces
with degrees who previously held the position, and copies of those employees’ diplomas. There is no
evidence in the record regarding the petitioner’s past hiring practices and, therefore, the AAO concludes that
the proffered position cannot be established as a specialty occupation under the third criterion at 8 C.F.R.
§ 214.2(h)(4)(1ii)(A).

In assessing whether the petitioner has met its burden with regard to the fourth criterion — the nature of the
speeific duties is so specialized and complex that the knowledge required to perform those dutics is usually
associated with the attainment of a baccalaureate or higher degree — the AAQO has again reviewed the duties of
the proffered position. This review has taken note of the petitioner’s statements regarding the position’s
complex and degree-specific tasks. However, the AAO finds no cvidence in the record to establish that the
duties are beyond the capabilities of dental hygienists who are not required to have a baccalaureate or higher
degree to practice their profession. As a result, the AAO concludes that the petitioner has failed to establish
that its proffered position meets the specialized and complex threshold of the fourth criterion at 8 C.F.R.
§ 214 2(h)(H)(ii1)(A).

For the reasons related in the preceding discussion, the petitioner has failed to establish that the proffered
position meets the requirements for a specialty occupation set forth at 8§ C.F.R. § 214.2(h)(4)(iii)(A).
Accordingly, the AAO shall not disturb her denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



