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DISCUSSION: The director of the service cester denied the noninunigrant visa petition and the matter 15 now
before the Administrative Appeals Office {AAO) op appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner an information techanology consehting firm that seeks to employ the beneficiary as a
programemer/analyst. The petitioner, therefore, endeavors to classify the beneficiary as a nommmigrant worker
i a specialty occ-;pation pursuant to section 101{a)1 ﬁ)(H){:){ b} of the Immigration and Nationality Act {the

Act), S US.C§ TS Ha)( SHHY b}

The director denied the petition because the pefitioner failed {o establish that #t would employ the beneficiary
in a specialty occupation. The petitioner submits a timely appeal.

Section 21411 of the Invnigration and Mationality Act (the Act), & U.S.C. § 118401, defines the term
"specialty oocupation” as an oceupation that requires:

{A) theoretical and pracucal application of a body of highly specialized knowledge, and

() aftainment of a bachelor's or higher degree in the specific specialty {or its equivalent)
a5 a minimum for eniry inte the ocoupation in the United States.

Pursuant 1o 8 C.FR. § 214208} 451X A), to qualify as a specialty oocupation the position must meet one of the
following criteria

{1 A baccalaureate or higher degree or s equivalent s nommally the minimum regotrement
for entry into the particular position;

(2} The degree requirement is conuson to the industry in parallel positions among similar
¢, an emplover may show that its particular position 13

5

orgamizations ot, in the alternaty
sa complex or unique that # can be performed only by an individual with a degree;

{33 The employer normally reguires 2 degree or its equivalent for the position; or
4 The nature of the specific duties i@ so specialized and complex that knowledge required

to pevform the dubies is usually associated with the attainment of a bacealaureate or
higher degree.

Citizenship and  Dmumigration  Services (UISy  interprets the  tern "‘degree” im  the eoriteria  at
&CEFR.§214.2(0) 4‘»(111)(&‘: to mean not just any baccalaureale or bigher degree, but one in a specific
specialty tEmt is directly related to the proffered position.

The director dented the petilion, stating that the submitted evidence shows that the petitioner regularly serves
as a vendor o other independent contracting/stafling companies that are brokers which supply the petitioner’s
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employees fo third party entities. o tinding that the record did not contain detailed descriptions or
corroborating evidence of current internal projects that 'the beneficiary would work on at the petitioner’s
Irving, Texas, work location as shown on the labor condition application (LLCA), the director guestioned
whether there was & specialty occupation available there at the tune the petitioner filed the H-1B petition.
The director noted that the record contaimed H-1B approval notices regarding other petitions filed by the
petitioner.  The director stated that she is not required to approve petitions where eligibility has npot been
demonstrated merely because of prior approvals that may have heen erronegous.

On appeal, the petitioner states that it bad submitied, in response to the director’s request for evidence, its

contract with Adroit Besiness Solutions.  The petitioner submits on appeal: the contract and work order

entered into with Adreit Business Selutions; the services agreement between Adroit Business Solutions and

ReaiNetworks, Inc.; lefters from Adroit Business Solutions outlining the beneficiary’s duties; and a copy of
the beneficiary’s badge.

Based on the evidence in the record, the AAD concurs with the director’s conclusion that the record fails to
establish that the beneficiary would be croployed in 2 specialty occupation,

The petitioner is seeking the beneficiary’s services as a progranwmer/analyst. Evidence of the beneficiary’s
duties includes: the Form 1-129; the attachments accompanying the Form 1-129; the petitioner’s sapport letter;
and the petitioner’s response to the divector’s request for evidence. The petitioner™s May 3, 2005 letter that
accompanied the H-1B petition describes the beneficiary’s job duties as analyzing business operations and
computing needs of clients and designing and developing work flow processes specific to their needs;
enhancing and modifving existing information specifications and par’zmcwxa and existing software and
architecture to improve o-commerce capabilities including hasiness, interface, and data layers. The
petitioner’s August 5, 2003 letier, submitied in response to the d:recim s request for additional evidence,
stated that the beneficiary will be employed in-house and will provide technical assistance and back-up to the
petitioner’s consuftants who are 1n the field.  This letier describes the beneficiary as assisting the consultants
in resolving design and development software and systems problemis, troubleshooting specific technical
issues, and serving as an additional resource to ensure that all schedule deadlines are meet; desigoing,
developing, implementing, and supporting the petitioner’s imternal software setwork, database, cihd
customized software needed for the petitioner to operate and manage its affairs.

The record contains documents, independent contractor agreemenis, contractor services agreenents, work
ovders, master agreeroents, consulting agreements, cooperative placement agreements, vendor subcontractor
agreements, suboontractor agreements, non-disclosare agreements, and purchase orders. On appeal, the
petitioner submitted a document entitled “Work Order to Seb-Contractor Agreement,” which was entered into
by the peutioner and Adreit Business Solutions, Ine. This agreement indicates that the beneficiary would
perform consulting duties for 12 morths, with the right fo extend, for ReaiNetworks, Inc., the client of Adroit
Business Solutions, Ine. The petitioner also submitted letters from Adroit Basiness Solutions, Inc., which
certity that Adroit Business Solutions, Inc. intends 1o employ the beneficiary as a consultant and siate that the
heneficiary has been working onsite with Reaitetworks. Inc. for over two years.



The evidence of record establishes that the petifioner 15 an emplovment contracior in that the petitioner will
place the bencficiary at multiple work locations to perform services established by contractual agreements for
third-party companizs. The petitioner, however, has provided so contracts, work orders, or statements of
work froms a representative of RealNetworks, Inc., the entity for whom the beneficiary would perform
consufting services, describing the duties the beneﬁc;a.ry would perform for RealNetwaorks, Inc. As such, the
petitioner has not established the proffered position as a specialty occupation.  Simply going on record
without supporting documentary evidence is not sufficient for the purpose of meeting the burden of proof in

these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm, 1998} (citing Matier of Treasure Craft of
Catifornia, 14 1&N Dec. 190 {Reg. Coram. 1972)).

The court in Defensor v. Meissner, 201 F. 3d 384 (5™ Cir. 2000) held that for the purpose of determining
whether a proffered posiiton i3 a specialty occupation. the pefitioner acting as an empioymem contractor 15
merely g “token emplover,” while the entity for which the services are to be performed is the “more relevant
employer.” The Defensor cowrt recognized that evidence of the client companies’ job reguirements is critical
where the work is 10 be performed for entities other than the petitioner. The court held that the legacy
tmmigration and Naturalization Service had reasonably interpreted the statute and regulations as requiring the
petitioner (o produce evidence that a proftered position gualifies as a specialty occupation on the basis of the
requireinents imposed by the entities using the beneficiary’s s 'mes.

The evidence in the record of a copy of a badge and a letter from Adroit Business Solutions, fne. is
insuffiviont to support the petitioner’s assertion that the beneficiary would perform consalting services for
RealMetworks, Ine. requiring a four-vear degree in a specialty.  The record dogs nof contain evidence from an
authorized representative of RealNetworks, Ine. describing the specific duties that the beneficiary would
perform for ReaiNetworks, Ine.  As Defonsor indicstes that evidence of the cliemt companies” job
requirements is oritical where the work s to be performed for entities other than the petitioner, the petitioner
peeded to submit evidence that the proposed position qualifies as a specialty ocoupation on the basis of the
job requirements imposed by RealNetworks, Inc.. the entity for which the petitioner contends the beneficiary
wontld provide programmer/analyst consulting services, and the evidence needed to identify the heneficiary 4s
assigned by ReaiNetworks, inc. to provide the programuoer/ analyst services.

The AAQ notes that the petitioner subuutted no evidence 1o support its assertion that the beseficiary would
design, develop, implement, and support the petitioner’s ifernal software nevwaork, database, and customized
software. We also note that the petitioner had not previously desceribed this duty in its May 3, 2005 letter.
The purpose of the request for evidence is 1o elicit further information that clarifies whether eligibility for the
benefit sought has been established. 8 CF.R. § 103.2(b¥8&). When responding 1o a request for evidence, a
pelitioner cannot offer a new position to the beneficiary, or materially change a position’s title or is
associated job responsibilities. The petitioner musi establish that the position offered to the beneficiary when
the petition was fled is a specialty occupation. See Matter of Michelin Tire, 17 1&N Dec. 248, 249 {Reg.
Conmm. 1978} If significant changes are made to the inttial request for approval, the petitioner must file a new
petition rather than seek approval of a petition that i3 not supported by the facts in the record. Here, the AAO
finds that the duties to design, develop, vaplement, and support the petitioner’s infernal software septwork.
datahase, and customized software materially change the scope of the proposed position’s job responsibilities
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in that the duties previously described in the peii{ioner’s May 3, 2003 letier related specifically 1o performing
consulting sevvices on behalf of the petitioner’s clients.  Thus, these duties will not be considered in this
procecdisng.

Az the record does not contain any documentation that establishes the specific duties the beneficiary would
perform under contract for the petitioner’s clients, the AAO cansot analyze whether these duties would
require at least @ baccalaureate degree or the equivalent in a specific specialty, as required for classification as
a specialty occupation. Accordingly, the petitioner ims not established that the proposed position qualifies as
a specialty occupation wider any of the criteria at 3 CF.R. § 214.2(0{(4X A} or that the beneficiary would be
coming temporarily o the United States to perform the duties of a specialty occupation pursuant fo
g UFR S Z2H2MI KB

The director found that the petitioner had not established that it would employ the beneficiary at Hs premises
it Irving, Texas. Pursuant fo the language at 8 C.F.R. § 214208 2¥0)(B), cmployers must submit an itinerary
with the dates and locations of employment i the beneficiary’s duties will be performed i more than one
tocation.’

In his reguest for evidence, the director asked for the beneficiary’s employment Hinerary. In the Aytes
memorandum cited at footnote 1, the director has the discretion o request that the employer who will employ
the beneficiary in multiple locations submit an tinerary. Upon revievw, the director properly exercised her
discretion o request an employment itinerary, The submitted Work Order to Sub-Contracior Agreement
states that the beneficiary would perform consulting duties for RealMNetwaorks, fnc. for 12 months, with a right
w extend. The beneficiary’s period of employment, as indicated in the Form 1129 petition. is from October
{, 2005 to July 1§, 2008, Thus, the 12Z-month work order does not cover the full duration of the beneficiary’s
period of employreent 1o July 15, 2008. The itinerary submitied by the petitioner does not satisty
8 CFR.§21420XMGME)Y as it does not cover the entire pericd of the beneficiary’s employment by the
petitioper.  As the petitioner has not complied with the requirements at 8§ CF.R. § 214 2()(23XB). the
petition must be denied.

As related in the discussion above, the petitioner has failed to establish that the proffered position s a
specialty occupation. Accordingly, the AAQ shall not distwrh the divector™s dendal of the petition on this
ground.

Bevond the decision of the director, the petitioner has not filed an LA valid for the place of eiployment.
The petitioner indicates in s contract with Adrodt Busivess Solutions that the beneficiary will work in
Seattle, Washingion, for RealNetworks, Ine. The LCA filed with the petition indicates that the beneficiary

Y Ses alvo Memorandum from Michael L. Avies, Assistant Conunissioner, INS Office of Adindications,

fierpretation of the Term “ftinerary” Fownd in 8 CFR 214.2(0(20(108) as it Relates o the H-IB
Nontmmigrant Classification, HQ 70/6 2.8 { December 29, 19953,
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will work in frving, Texas. The petitioner has failed to file an LCA for Seattle, Washington. For this
additional reason, the petition may not be approved,

N

The burden of proot in these proceedings rests solely with the petitioner. Section 281 of the Act, § U.S.C. § 1361
The petitioner has not sustained that burden.

ORDBER: The appeal is dismissed. The petition 1s denied.



