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DISCfJSSXON: The director of the se~vicc center denied tha. nonimmigrmt visa petition and the ilzauer is  no:^ 

before tlie Adnrlt~istrative Appeals Oftkc (A.AO) on appeal. The appeal will be dismissed, The petition will he 
deriicd. 

, -  llle petitioner 312 ir~fonnrrtior-r techncliog-y co~isulting firin that seeks to einpioy the beneficiary as a 
A ?. 

picgiamnirr/a~iaIys~. 'The petitioner, ihereibre, endzavors tn 61assliy :.he be~tet'iciary as a noriirnmigrant worker 
j i? a specialty occuprtl-ion pu~;iiatll to section 'Ili'l(a)(i Z)(W>(i)ihj of  he Immigration and Natiiinality Act (the 
<4ct;t: s U.S.C, $ i 10~{8,~(15;~(H~<.ij(t?). 

? > I he ilirei:tor sieniecl the petition because the peiitiol~ei fid'ajlsii io estabiish that it ivol.nld employ the beneficiary 
in a specixliy occui3atinn. The petitioner stlbn~irs a timely appeal. 

1 )  theorcfic31 and practrcal application uf 3 bods of Izigfily hpecializect kfii~wleclgc, i ~ l i t l  

(Sj atrainme2:t of a SacheIor's cr  Itigher degree in the specific sl.'eilialiy (or its equivalent) 
as 2 nlinirrlum for entry ii~to iiie oc;i'r~patior~ in the U~iited States. 

i3rirsttaiit 8 C.F.W. 5 2 i4.2(h)(ii'fi;iii:(A?, to q:ralif:r 3:: a speciaity i:~ccupaticra the pnsitii:.n nnust ~racct one of'the 
b-?)llo\virzg criteria: 

(i! R baccaia~rrezttrte or higher degree or its equii(alnlt i s  i~onnally the i~.rinjm:xn reqc~ireinent 
i-br ttrlty ii:ti: ~i ie i3articular pc)sitio;i; 

(.Zj The degree requilenicnt is colnlnorl tn rhe industry in parallel positioris srnong similar 
organizations or, in the aifernative, as etlzployer may rhotv thai its pai-ticulnr positioia is 
so corrlplex or ;il~iclr;e tirat it can ha perfcmmd oniy by 3n individual with a degree; 

< .  

. I he employcr uot-t~iatly lequi;.rs n dcgrecr or jb cyui\/alrnt f c ~  thc pcrtsilir:n; or 

j" t ; 
.-,/ The nature +:if itii: specific diitizs is  SO speclslized art;id citn~plex thai. hi~o\v,vlc.dge required 

to pcrfc)n?\ the di~tics is us13aIIy ass;)ci:ited with the attainment of a baccalaureate or 
hipher degree. 

Citizet~ship aid Im;w;igr:~~tioa? Seiviccs {CIilS! intcrpre~s the term -'denee" in tile criteria :it 
8 C.F.R. ,fj ,314.2(h%,3)(iii)(A) to mean not jitst any haccalaxlreale or higher degree, but one in a :;pecific 
:;peciait;~ that is ciirectly reIrtteu to the proffered pusitiori. 

'T'iie director tIetzled the pctilian, statirlg that the st.~baiit.teci cvidence shows thai the petitioner ;-egnlarly serves 
as a ~ ~ n d o r  t:? ofl~er independent contracting';l'sf~f'iir~g companies that 3.r~ hvokilrs which supply the pelitior~er's 



ernpirj.;et.s to third party entities. Tn tlnding that ~!ir record did rlot cvlifain detailed descl-ipticixs or 
corri3l~arating eviciei:ce of current iniernai pr<>.j?jecrs that the bene6cial-y would work on at  the petithner's 
Irving, 'l'euas, work locaiinn as shown on the I;ltsnr coi-tciiiioir iipplicafion (1,CJA). the director qt~esticjr~ed 
wilether ihere was ti specially occupaticrn available 1hen.e at the fiine the pctitianer filed the Ii.-IB petition. 
?-he director rlcled ~haf tile record contained H-IB approval ilotices regarding other petitions î aled by thc 
petitioner. %'he director. stirled ttsar she is nnt required to approve petirioiis ~vhere eiigibility has not been 
denronstratt.d nrerely because of' prior approvals tizai rrzay have heen erroneous. 

0 t - r  appeal, the petitioner siates that it haci subinit-ted, in respsi-tse to the director's request 'ur evidejice. its 
cor~irrtst ~vith Adroit Business Solutions. The pctil.ioncr submits on appeal: the csnt.ract and work order 
cirtered into with Adrciit Business Soiiitions; the services agreement between Adroit Business Solutions and 
l?.eaiNer~~~orks, Inc.: letters F o n ~  Adrail Bilsinrss Solutions outlining the beneficiary's duties; aiad a copy of 
the bc;lefici;rryts badge. 

Hascd 011 the *?\,ide!rce in tiic record, the 1'1A0 ci:tncurs with the directcjr's ccnclusioj? that the record [ails tu 
establish that the beneficiary wc>rild be einployed iir  a speci;iity occupation. 

-. i he petitioner is seeking the beneficiriq's ser-vices as a progra~njncr~airaiy~st, Evidence elf' tile beneficiary's 
4,. ~,!~es ., incindes: the Form 1-1 79;  the a t tac l i~~ei~ts  accompai;j;irtg the Form H- 129; the petitioner's suppofi ietro; 
and ifie pezitioner's response to the director's reclues~ h r  evidence. Bhc petitioner-s May 33, 2005 liltter that 
nccirmpwied the kt-: B petition describes the beneijciary's job duties as arzafyzirig business opcr.atic>ris aa;d 
cnmpirting needs of clients and desigialng aid developing wurk flow[ processes specific tc> their ~zetlds; 
enhanciiag anit rt~vctii-ying esjseirrg inforritatic,n specifications ;md parameters and existijig sokware and 
;n-chitecture to improve e-cr?mmerce capabilities inciudirrg business, interface, and data layers. 'The 
petitiorrer's Augusf: 5, 2005 ickier, submitted irl response to the director's request for additional evidence, 
s~ated that the be::neGcisry will be cinployed in-hi?use 2nd will provide teciinical assisf;u~ce aitd back-up to the 
petitioner's corlsultants who are in the field. 'This jr'ttc~- describes the beneficiary as assisting the cons<~ltants 
in resolvlr?g clesigil a d  developnlent ~~~~~~~e ar:d systerr-ks prohlenns, troubleshooti!:g specifk technical 
issues. ai:d servi~ig as a11 additional resource to eiisure that all scherlule deadlil-res are met: designing, 
developing, irnyleinez~tlng~ alsd supporting the petitioner's inter~xal software network, database: and 
cusiorrrized soft~lare ;-reeded fhr the petitiorrer to operate aiad managit its affairs. 

.- . 
lire record coni;iins docuriier2ts, iridependrnt corltrstctirr agreemenis, coniractor sesvices agreements, tvork 
orders, master agreeinents, consulting agreel-nei.~ts, cooperative placement agreeme~rts. versdor subccjntr;rctor 
agieenlents, stlbconfractor agreemenis, rior-r-disclosure agreements3 and purchase orders. On appeal, dae 
petitiuner suhrnitted a document entitled "'Work CPrdcr to Sub-Contractcjr Agreemenk," wkicb was entered lot<> 
by the petirioncr and Adroit Business Sol~.itions, Ins. Thi:i ztgreeinent indicates that the beneficiary would 
pert'irnl consuitit~g duties for i 2 n-tsnths; ~ ; i t h  the right to estertcl, for ReaiNettvc:trks, 111c.~ the client of .Adroit 
Hissirless Solutions, Jnc. '[lie petitioner aiso subnriaed letters fro122 Adroit .Business Solutions. Inc., v,,hich 
certify that ,4dmit Ut~s i~~ess  fjolutioi~s. 13:~. intends to employ the bcrzeticiary as a consultant altd sfztc that the 
beneficiary has been working onsire .u,iitl-r ReaiNcrtvvlks. lnc. 1-br over t ~ s o  years. 



-. I he evidence of recurd establlsl-ies that ihe petitioner is: an e~npjoyinei~t contractor in that the petitioner- wiii 
place the beneficiary at ~nlrltiple work locations to perfixrn services established by contractriai agreeinerlts fbr. 
third-part) co~npaniss. The petitiorrer, botvever, has provided nc? eonc::acts, work orders, or staterrrents of 
work tiorn a rs~~reserimtjve oE Rt.allaiet:twurh;s, Inc.? tile entity Ibr whom the beneficiary wn~rld perfc~rm 
consulting serliices, descrjblng the dirties the beneficiary ~vould pet-form for Keal%efwol;jis~ Bnc. As such, the 
ye-titi~nrr has not estab!ished the proffered position as a specialty csccup;ation. Sunply goi~.iy on record 
zvitkiout supporting cincuniei-il-drg; evideilce is trot sufiicient for the pirpnse ilf nteetil~g the burden of proof in 
these proceedings. Ivf~ifln.  i?j',%:,$ic:i, 2% 1&N Ilec. i 5 8. I 65: (Corn m, 1 998) (citing ;\latter cfT~i.et2suri. r: iq' i  tg' 
C'~;l(ji?rrria, 1 4  I&.N Dec. 190 {Reg. Cumnr. 19'72)). 

'I'he courr in  DLi/ik~aro~ v. i l i i i ,~~~!i<j ' .  2 0 i  1:. 3d 384 ( s ' ~  Cir. 2000) held that fcjr the prrrposi- of rletermil~ing 
whether a pruffe~.ed p ~ s i t i ~ l i  is a specialty occiipation, the pctitiorler acting as at1 empioynlent contractor is 
merejy a "token ernpliyer," ~vfrile the entity for wlricl~ the services are to be performed is the "more relevant 
en;plo);er." The Dt:jef?sor. court recognized that evidence of the client companies* job seqrjire~ne~~ns is critical 
where rl:e work is to be perfon-t~ed for elltities other Iha1.i the petitio17er. 'Tlie court held that the legacy 
Innrnigraticrn and NaiuraIization Service had reasonably interpreted the sfatf-ilte and regulatio!as as recjuiril-ig the 
petitioner lo produce iwidence d ~ a t  a gtrofVcred position qualifies as a specialty ,iocc~.iprztioi~ on the basis of the 
req~.tirements in:pcsed by the entiiks usirrg the Senef'iciary's services. 

'Ule eviiiencc in the record of a copy of a badge aric! a letter from Adroit Business Soiutions, Irac. i s  
irisufficicni to SLL~P<XI  the pi-titicner's assertion thxt tile keneficiary worild j~eri-brnt co~~suIting serviei's for 
MealNetworks. IIPC. requiring a four-year degwe in a specialty. Tlre record does nc?i contain evidence frum an 
xishorizetf representative of ReaiWe~v~orics, Inc. describir~g the speciik duties t l~a i  the beneficiary \~louicl 
j~erfisr~n 521- Re:lliNet~vc,rks, Inc. As Dc;fcjwor indicates that e~idzncc of the client cumpanier;' job 
requirements is cr.it.ical where the tvi:rk is to he perforn>cd for elltities i>the~ than the petitioner, the petit' ,toner 
t ~ ~ e d ~ i i  tc? submit evidence that the proposed p~xition q1t31ifies as a speciall-y occlrpation oil the basis rsftthe 
job reqrrirernents impctscd by Km"Iet~viirl<s, irrc.* the entity for wlxich-i the petitioner corrtetlds the bei~eficiary 
wrjrrld pri-ivide programmer/rtnalyst const.iltii~g S ~ X S ~ ~ C ~ S ,  and ihe evidence needed to idcea-ti% tlre beneficiary ss 
a s s i g d  hy IieaiNetworks, lnc. to provide the prograrnlnerl si:alyst services. 

'I'l~e AAC.) nxotes dlat the petitjoi~er submitted no evidence to ~upp03-t its assertion that the beneficiary tvcjuld 
design, develop, inlpienlent, arid support the petitic?ner's inferrial sc~iikvare network, database, aid c~.rstorrrized 
software, tVe also note that the petitioner had uot previously descriilect this duty in its May 3; 2005 letter. 
'J'he plrre,ose of the request for evidei:ce is to eiicit Tut-ther 'rr~fofor~~~arion tirat- clarifies whetlaer eligibility fix the 
benefii sought {iris heen esta!>list~eii. 8 C.F.R. 5 !C!3,2{b)fX). When respc?nding 10 a request for evidence, a 
petitii:lier cannot offer a ne\v position to !he beneficiary, ur materially change a position's title or its 
associated job respo~rsilsilif:ies. The petitioner must estahiisb that t j ~ c  positien ofkred to the bt.nelic;usy when 
the perjticll ~ % ~ s s  tileti is a specialty occupation. See A $ ~ ~ r ~ t i . p  qf i%.dic:helitl Tire, 1 7 I k N  Dec. 2/48. 1240 (R.eg, 
Ccmm. 1978). Ii'signi~~cant cl~alrges itre nrade to the initial reqt.fesi for apprc>voi, the petitioner must fi!e a new 
petitit,,, rather tha~i seek spprov::l of a petiticn that is l i d  suppolled hy dle facts in the recold. tjere. the ,4AO 
fiirds tlizrf tip: di~ties to design, dex~elop, impiemeilt, al~ci srlppor2 ihc petitianer's inien~al so-ftwcue netw~1-k. 
dat;iGinsc, and c:!.stomized softtvare rriaferialty change the sccpe of the proposed position's joh respousihilities 



in that the duties previorisly described in  the perisioner's May 3, 2095 letter related specifically to performing 
c,onsulting ser\;ices on behalf of the petiiioi~er's clients. Thos, these duties tvili ni>t. be cor~sidered in this 
proceedimg. 

A:: the recowif tir.;ies riot cantnir-t any doczmienti~tion that establishes the specific clrrties the beneficiary cvould 
perfornl uncfer colltxact for the petiticsner's clients, the AAO cansot n.naly~e ~vlaether these duties ~ o ~ r i d  
require at least a I?accalstrreate dirgree ox the equjvaicnt in a specific special?, as required fi2r classification us 
3 specialty );occupation. Accctrc+ingiy, the petitior~er has not establisl~cd time the proposed positiorl qualifies as. 
a specialty occuyatiott under any crf the criteria ai S G.F.R. 5 214.2jI.i)(4)(Aj or that tile beneficiary  would be 
conling tenlpr:11-arily to the Uniteci States ti> perfijn~, the duties GT t: specialty occupntirsn peirsuant to 
8 C.F.41. 5 2 13.2(h){ l){H jiij. 

'!'he director. fouzid ti?;ir the petiiiol-ier had r.r);\t es-rablished that ii wi.ruk-l employ the bearefjciaz-y at its premises 
in Ir.vii~g, 'T'exas. Puisuar:l to the lai~guage at S C.F.R. S; 2!4.2(h)(2j(i)(BB, en~pioyers nit.ist subnlit an itir~erary 
ivith the dates arncl. !ocntioras of empioyment if the iseneticial-y's d11~ies will he perfomled in more shal: one 

1 l~cttticr?. 

fn his recjilesl 5:~ eviderrce. the director- a s k 4  for the benet:ciary's employmesst itii~erary. In tile Aytes 
incmorandrrm citect at fbotnutc I :  t I~e  director has llle discreticjn 7 0  request that the enjployer who wii l  ernploy 
the hei~eficiary in jnultipie Lcjcations subnit an itiirerary. Upon reviekv, the director properly exercised her 
discretion to request an ea~piiiyrrlent itinerary, The submit~ed i&'c?rk Order to Sub-Contractor Agreeinerst 
states titat the benef7cia1-y wcre~id per$;>l-m consuiting duties for ReatNeaworks: hc. for 12 ~ I Q ~ I ~ ~ I S ,  wit11 3 right 
io excei:d. TI-re bex~eficiary's period of esnplcyrnent, as indicateii in the Form 1- 129 petiti);)n. is from October 
1, 2605 tv hriy t 5, 2008. 1S1lrs. the 12-~n~rttJt \KWIC. order does no:, ccver the full duraricn of tlre belief-jcjary 's 
period iif ernpio:;mei~t tcs July 15. 2008. ':'he itinerary subnlitied by the petitioner does 13ctf satis% 
8 C.F.K. 3 214.2(h>(2)(i)(B) as it does not coifer the entire period of the beneficiary's employment by the 
petitioner. As (he petitioner has not cu~nplieif ivith the requirernents at 8 C.F.K. 3 2!4.2(11)(2)(i)(B), the 
petition ;laol;f be denied. 

As related in the discrjssion above, the pesiticner iias faiieil to establish that the profferrci position is n 
specialty :).i:,ccupatic:;in. Accordingly, the AAO shall nor disturb ?he director's denial of the pelitio~~ 011 this 
ground. 

Weyond the decision of the directcsr, the peticju~~er has slot filed an I,CA valid fix the place of'cmploy~rrent. 
, . I he periiioiaer indicates inr its contract with .Adroit Business Solutions that the beneficiary wiIl work in 
Seattk. Washingtcsn, for BicalSetworks. Inc. The l,CA Gled wit!: tile petition i~~dicates that the beneficiary 

,%c ~ l , ~ c j  Meinoi.ar?dun~ from Michael I... Aytes, Assistant Com~nissioner. INS O f k e  of' Adjudications, 
irlrcrprertrsio:~ (;:J {he ?'iir.rrt ' ' l t i > ~ c ~ ~ . c < ~ ; ~ ' '  F{>?tiid .ill 8 Cl.F,di. 214,.Zl~i~j(~.i(1)(:!3) as it Jh'eltr6e.s lu 'cifh*. B-ill 
No?~~rt~rn$ya:II C26<:iss(/i~:divn. WQ 70i6.2.8 (Decernher 19, 1995). 



wilt wcsrk in Irving, Texas. 'rl~e petitioner. has failed to file an LCA i'cr Seattle, Wasl~ington. For dxis 
additional reasan; the jsctiticrn majj not by nppm5;ed. 

'I'hc. b i i r c* ;~~~  of  pmofir: these pro~e~diligs re sf^ boiciy \i~i:i~ iiir pstmcwt.i.. Section 281 o f  the Act, 8 L.S.C. $ i30I 
rhti petrtionzi. has r~rtf. :xistained that burden 


