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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition
will be denied.

The petitioner, a media solutions company with five employees, seeks to employ the beneficiary as an
accountant. The petitioner, therefore, endeavors to extend the beneficiary’s nonimmigrant classification as a
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition on the basis of his determination that the petitioner had failed to establish that
the proposed position qualifies for classification as a specialty occupation under the criteria set forth at
8 C.F.R. § 214.2(h)(4)(iii)}(A). On appeal, counsel contends that the director erred in denying the petition, and
that the proposed position is in fact a specialty occupation.

The record of proceeding before the AAO contains (1) the Form 1-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (S) the Form I-290B and supporting documentation. The AAO reviewed the
record in its entirety before issuing its decision.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the term
“specialty occupation” as an occupation that requires:

A) theoretical and practical application of a body of highly specialized knowledge,
and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[A]n occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business specialties, accounting, law, theology, and the arts, and which
requires the attainment of a bachelor’s degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

)] The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with
a degree;
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&) The employer normally requires a degree or its equivalent for the position; or

@ The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at
8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific
specialty that is directly related to the proposed position.

To determine whether a particular position qualifies as a specialty occupation, CIS does not simply rely
on the position’s title. The specific duties of the proposed position, combined with the nature of the
petitioning entity’s business operations, are factors to be considered. = CIS must examine the ultimate
employment of the alien and determine whether the position qualifies as a specialty occupation.
Cf. Defensor v. Meissner, 201 F. 3d 384 (5™ Cir. 2000). The critical element is not the title of the
proposed position nor an employer’s self-imposed standards, but whether the position actually requires
the theoretical and practical application of a body of highly specialized knowledge, and the attainment of
a baccalaureate or higher degree in the specific specialty as the minimum for entry into the occupation, as
required by the Act.

The petitioner, a media solutions company with five employees and stated gross annual income of
$1,250,000, was established in 1998. It proposes to employ the beneficiary as an accountant. In its June 3,
2004 letter of support, the petitioner states that the duties of the proposed position would include
implementing an accounting and financial system for the company; preparing detailed accounting reports,
including a consolidated balance sheet to reflect business assets, liabilities and capital, and profit and loss
statements; preparing annual and quarterly federal and state tax returns; providing support to outside auditors
in preparing audited tax returns; compiling data from financial statements and analyzing income and
expenses with the use of statistical tools, including regression and variance analysis; preparing budgets, using
statistical procedures such as correlation and regression; and advising management on the state of the
company’s accounting and financial health of the business.

The director denied the petition, finding that the petitioner had satisfied none of the criteria set forth at
8 C.F.R. § 214.2(h)(4)(iii)(A), and therefore had not established that the proposed position qualifies for
classification as a specialty occupation.

On appeal, counsel contends that the director erred in denying the petition, and that the proposed position in
fact qualifies for classification as a specialty occupation under all four criteria set forth at
8 C.FR. § 214.2(h)(4)(iii)(A).

In deciding whether a proposed position qualifies as a specialty occupation, CIS looks beyond the title of
the position. It determines, from a review of the duties of the position and any supporting evidence,
whether the position actually requires the theoretical and practical application of a body of highly
specialized knowledge, and the minimum of a baccalaureate degree in a specific specialty for entry into
the occupation, as required by the Act. The AAO routinely consults the Department of Labor’s
Occupational Outlook Handbook (the Handbook) for its information about the duties and educational
requirements of particular occupations.
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The petitioner has stated that the proposed position is that of an accountant. To determine whether the
duties of the proposed position support the petitioner’s characterization of its employment, the AAO turns
to the 2006-2007 edition of the Handbook for its discussion of management accountants, the category of
accounting most closely aligned to the duties described by the petitioner. As stated by the Handbook,
management accountants:

[rlecord and analyze the financial information of the companies for which they work.
Among their other responsibilities are budgeting, performance evaluation, cost
management, and asset management . . . . They analyze and interpret the financial
information that corporate executives need in order to make sound business decisions.
They also prepare financial reports for other groups, including stockholders, creditors,
regulatory agencies, and tax authorities. Within accounting departments, management
accountants may work in various areas, including financial analysis, planning and
budgeting, and cost accounting.'

The AAO finds the above discussion to be generally reflected in the petitioner’s description of the duties
of the proposed position and agrees that the petitioner’s employment would require the beneficiary to
have an understanding of accounting principles. However, not all accounting employment is performed
by degreed accountants. Therefore, the performance of duties requiring accounting knowledge does not
establish that the proffered position would impose a degree requirement on the beneficiary. The question
is not whether the position requires a knowledge of accounting principles, which it does, but rather
whether it is one that normally requires the level of accounting knowledge that is signified by at least a
bachelor’s degree, or its equivalent, in accounting.

The Handbook’s discussion of the occupation of accountants clearly indicates that accounting positions
may be filled by individuals holding associate degrees or certificates, or who have acquired their
accounting expertise through experience:

Capable accountants and auditors may advance rapidly; those having inadequate
academic preparation may be assigned routine jobs and find promotion difficult. Many
graduates of junior colleges or business or correspondence schools, as well as
bookkeepers and accounting clerks who meet the education and experience requirements
set by their employers, can obtain junior accounting positions and advance to positions
with more responsibilities by demonstrating their accounting skills on the job.

It also notes in its description of the work performed by bookkeeping, accounting and auditing clerks that:

Demand for full-charge bookkeepers is expected to increase, because they are called
upon to do much of the work of accountants, as well as perform a wider variety of
financial transactions, from payroll to billing. Those with several years of accounting or
bookkeeper certification will have the best job prospects.’

Further proof of the range of academic backgrounds that may prepare an individual for accounting
employment is provided by the credentialing practices of the Accreditation Council for Accountancy and
Taxation (ACAT), an independent accrediting and monitoring organization affiliated with the National

; Occupational Outlook Handbook, 2006-2007 Edition, at http://www.bls.gov/oco/ocos001.htm.
Id.
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Society of Accountants. The ACAT does not require a degree in accounting or a related specialty to issue
a credential as an Accredited Business Accountant® /Accredited Business Advisor® (ABA). Eligibility
for the eight-hour comprehensive examination for the ABA credential requires only three years of
“verifiable experience in accounting, taxation, financial services, or other fields requiring a practical and
theoretical knowledge of the subject matter covered on the ACAT Comprehensive Examination.” Up to
two of the required years of work experience may be satisfied through college credit.’

To determine whether the accounting knowledge required by the proffered position rises above that which
may be acquired through experience or an associate’s degree in accounting,* the AAO turns to the record
for information regarding the nature of the petitioner’s business operations. In cases where a petitioner’s
business is relatively small, like that in the instant case, the AAO reviews the record for evidence that its
operations, are, nevertheless, of sufficient scope and/or complexity to indicate that it would employ the
beneficiary in an accounting position requiring a level of financial knowledge that may be obtained only
through a baccalaureate degree in accounting or its equivalent.

The record fails to offer evidence of the specific financial requirements associated with the petitioner’s
company, such as unique accounting systems or financial requirements that would add complexity to the
beneficiary’s duties. Neither does it indicate that the petitioner is currently required to manage
outstanding business loans or other debt, or to deal with complex financial agreements or other issues that
might complicate its financial situation. Therefore, the petitioner has not demonstrated that its business,
despite its relatively limited income, has the complexity of financial operations to require a degree in
accounting.

As evident in this decision’s earlier listing of the proposed duties presented in the record, the petitioner
has limited its description of the proposed position and the duties comprising it to generalized terms.
They relate only general functions generic to the field of accounting. Such generalized information
relates neither specific work that the beneficiary would perform, concrete matters upon which the work
would be performed, or any other indicia of uniqueness, specialization, or complexity to distinguish the
proposed position from the range of accounting positions whose performance does not require a
baccalaureate level of accounting knowledge.

Accordingly, the duties of the proposed position are not established as those of a degreed accountant.
Moreover, financial clerks such as bookkeeping, accounting, and auditing clerks, who are not normally
required to possess four-year degrees, normally perform many of the duties of the proposed position, such

’ Information provided by the ACAT website (http:/www.acatcredentials.org/index.html). The

Handbook identifies the ACAT website as one of several “Sources of Additional Information” at the end
of its discussion of the occupation of accountants.

*According to the website of Skyline College, a community college located in San Mateo, California
(http://www skylinecollege.net), an associate’s degree in business or accounting would involve learning
the fundamentals about financial accounting principles and concepts, balance sheets, income statements,
cash flow statements, the GAAP, forecasting, budgeting, cost accounting, break even analysis, developing
and operating a computerized accounting system. Thus, an associate’s degree would provide knowledge
about the GAAP and accounting techniques that serve the needs of management and facilitate
decision-making.
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as payroll preparation, account reconciliation, and financial recordkeeping. As a result, the petitioner has
not established the proposed position as a specialty occupation under the first criterion at 8 C.F.R.
§ 214.2(h)(4)(A) — that a baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position.

Nor does the proposed position qualify as a specialty occupation under either prong of
8 C.FR. § 214.2(h)(4)(iii)(A)(2). The first prong of this regulation requires a showing that a specific degree
requirement is common to the industry in parallel positions among similar organizations.

The AAO has reviewed the job postings submitted by counsel on appeal. Counsel, however, has failed to
consider the specific requirements at 8 C.F.R. § 214.2(h)(4)(iii)}(A)}(2) for establishing a baccalaureate or
higher degree as an industry norm. To meet the burden of proof imposed by the regulatory language, a
petitioner must establish that its degree requirement exists in parallel positions among similar organizations.

There is no information in the record to demonstrate that all of the companies advertising are similar in
size or scope of operations to the petitioner. Going on record without supporting documentary evidence
is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22
I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190
(Reg. Comm. 1972)). Without documentary evidence to support the claim, the assertions of counsel will
not satisfy the petitioner's burden of proof. The unsupported assertions of counsel do not constitute
evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1
(BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980).

The Trader Publishing Company appears to be a publishing company, and no information has been submitted
regarding the business operations of Launchpad Communications. The Insight Interactive Group appears to
be somewhat similar to the petitioner; however, no detailed information has been submitted regarding the
scope or scale of its operations.

Moreover, three job postings are too few to establish an industry-wide standard. Accordingly, the proposed
position does not qualify for classification as a specialty occupation under the first prong of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The second prong of this regulation requires that the petitioner prove that the duties of the proposed position
are so complex or unique that only an individual with a degree can perform them. For reasons already set
forth in this decision, the nature of the duties of the proposed position as set forth in this petition does not
support such a finding.

Therefore, counsel has not established that the proposed position qualifies for classification as a specialty
occupation under either prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The proposed position does not qualify as a specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A)(3),
which requires a showing that the petitioner normally requires a degree or its equivalent for the position. To
determine a petitioner’s ability to meet this criterion, the AAO normally reviews the petitioner’s past
employment practices, as well as the histories, including names and dates of employment, of those employees
with degrees who previously held the position, and copies of those employees’ diplomas.

However, no such evidence has been submitted. Accordingly, the proposed position does not qualify as a
specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A)(3).
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The fourth criterion requires the petitioner to establish that the nature of the specific duties of its position
is so specialized and complex that the knowledge required to perform them is usually associated with the
attainment of a baccalaureate or higher degree. The AAO refers back to its discussion about the
generalized and generic nature of the duties as described in the record of proceeding. To the limited
extent that they are described, the proposed duties do not indicate the specialization and complexity
required by this criterion. As a result, the record fails to establish that the proffered position meets the
specialized and complex threshold at 8 C.F.R. § 214.2(h)(4)(i1i))(A)(4).

Finally, the AAO notes that the beneficiary is currently in H-1B status. However, each nonimmigrant
petition is a separate proceeding with a separate record. See 8 C.F.R. § 103.2(b)(16)(ii). If the previous
petition was approved based upon the same evidence contained in this record, its approval would
constitute material and gross error on the part of the director. The AAO is not required to approve
applications or petitions where eligibility has not been demonstrated, merely because of prior approvals
that may have been erroneous. See, e.g. Matter of Church Scientology International, 19 1&N Dec. 593,
597 (Comm. 1988). It would be absurd to suggest that CIS or any agency must treat acknowledged errors
as binding precedent. Sussex Engg. Ltd. v. Montgomery, 825 F.2d 1084, 1090 (6th Cir. 1987), cert.
denied, 485 U.S. 1008 (1988).

Furthermore, the AAQO’s authority over the service centers is comparable to the relationship between a
court of appeals and a district court. Even if a service center director did approve a nonimmigrant petition
similar to the one at issue here, the AAO would not be bound to follow the contradictory decision of a
service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), aff'd, 248 F.3d
1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

The petitioner has failed to establish that the proposed position qualifies for classification as a specialty
occupation under any of the criteria set forth at 8 C.F.R. §§ 214.2(h)(4)(iii))(A)(Z), (2), (3), and (4). As
the proposed position is not a specialty occupation, the beneficiary’s qualifications to perform its duties
are immaterial. Accordingly, the AAO will not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



