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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition
will be denied.

The petitioner, a rehabilitation services and staffing firm, seeks to employ the beneficiary as an
accountant. The petitioner, therefore, endeavors to extend the beneficiary’s nonimmigrant classification as a
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101(a)(15)(H)({i)b).

The director denied the petition on the basis of his determination that the petitioner had failed to establish that
the proposed position qualifies for classification as a specialty occupation under the criteria set forth at
8 C.F.R. § 214.2(h)(4)(iii)(A). On appeal, counsel contends that the director erred in denying the petition, and
that the proposed position in fact qualifies for classification as a specialty occupation.

The record of proceeding before the AAO contains (1) the Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; (5) the petitioner’s motion to reconsider; (6) the director’s dismissal of the petitioner’s
motion; and (7) the Form [-290B and supporting documentation. The AAO reviewed the record in its
entirety before issuing its decision.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the term
“specialty occupation” as an occupation that requires:

A) theoretical and practical application of a body of highly specialized knowledge,
and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[A]n occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business specialties, accounting, law, theology, and the arts, and which
requires the attainment of a bachelor’s degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)}(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

() A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with
a degree;
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&) The employer normally requires a degree or its equivalent for the position; or

“ The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at
8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific
specialty that is directly related to the proposed position.

The petitioner, a rehabilitation services and staffing firm, proposes to continue its employment of the
beneficiary as an accountant. According to the Form 1-129 and corresponding H Supplement, the duties of
the proposed position would include preparing financial statements for internal use and government
reporting.

The duties of the proposed position were set forth, on the Form [-129, as follows:

Prepares financial statements, bank reconciliation, billing etc. for internal use and
government reporting, for a specified accounting periods [sic].

Finding this description inadequate, the director requested a more detailed job description of the duties to be
performed, which was to include the percentages of time to be spent performing each task. However, in his
June 13, 2005 response to the director’s request, counsel did not provide the requested detailed description,
nor did he provide the requested percentages of time to be spent performing the various duties. Instead,
counsel repeated a passage from the Department of Labor’s Dictionary of Occupational Titles (the DOT)
discussion of the duties normally performed by accountants.

He then stated the following:

This description, like the petitioner’s description, emphasizes the active portions of the
job.  For example, the petitioner notes that its Accountant “prepares” financial
statements, “reconciles” bank and billing accounts and prepares these for purposes of not
only “internal use” but also for purposes of government reporting. These tasks are
similar to the DOT tasks of applying accounting principles to the analysis of information
and preparation of financial statements for internal use. . . .

Counsel then analyzed the position under each of the specialty occupation criteria at
8 C.FR. § 214.2(h)(4)iii)(A). Counsel, however, used the duties of accountants as set forth in the
Department of Labor’s Occupational Outlook Handbook (the Handbook) in his analysis, rather than the
duties as set forth by the petitioner. Accordingly, the director denied the petition.

A petitioner cannot establish its employment as a specialty occupation by simply describing the duties of
that employment in the same general terms as those used by the Handbook in discussing an occupational
title, e.g., an accountant provides accounting services. This type of generalized description is necessary
when defining the range of duties that may be performed within an occupation, but cannot be relied upon
by a petitioner when discussing the duties attached to specific employment. In establishing a position as a
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specialty occupation, a petitioner must describe the specific duties and responsibilities to be performed by
a beneficiary in relation to its particular business interests.

In this case, the petitioner has offered no description of the duties of its proposed position beyond the
generalized outline it provided at the time of filing. It cannot, therefore, establish that the position meets
any of the requirements for a specialty occupation set forth at 8 C.FR. § 214.2(h)(4)(ii)A). A
generalized outline cannot substitute for a description of the specific duties to be performed by the
beneficiary. As previously noted, CIS must examine the actual employment of an alien, i.e., the specific
tasks to be performed by that alien, to determine whether a position qualifies as a specialty occupation.
However, the petitioner’s description of the duties of its position is generalized, vague, and generic.
Consequently, it does not identify specific tasks on the basis of which the AAO may reasonably conclude
that the proposed position requires at least a bachelor’s degree level of accounting knowledge. Without a
concrete description of the position’s duties, the AAO is unable to determine whether the performance of
those duties meets the statutory definition of a specialty occupation—employment requiring the
theoretical and practical application of a body of highly specialized knowledge and the attainment of a
bachelor’s or higher degree in the specific specialty (or its equivalent) as a minimum for entry into the
occupation. As a result, the AAO finds that the petitioner has failed to establish that it has a specialty
occupation for which it is seeking the beneficiary’s services.

The AAO notes that this petition is for an extension of a previously-approved petition. However, each
nonimmigrant petition is a separate proceeding with a separate record. See 8 C.F.R. § 103.8(d). In
making a determination of statutory eligibility, CIS is limited to the information contained in the record of
proceeding. See 8 CF.R. § 103.2(b)(16)(ii)). Although the AAO may attempt to hypothesize as to
whether the prior case was similar to the proposed position or was approved in error, no such
determination may be made without review of the original record in its entirety. If the prior petition was
approved based on evidence substantially similar to the evidence contained in this record of proceeding,
however, the approval of the prior petition was erroneous. CIS is not required to approve petitions where
eligibility has not been demonstrated, merely because of prior approvals that may have been erroneous.
See, e.g., Matter of Church Scientology International, 19 I&N Dec. 593, 597 (Comm. 1988). Neither CIS
nor any other agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v.
Montgomery 825 F.2d 1084, 1090 (6th Cir. 1987), cert denied, 485 U.S. 1008 (1988).

Furthermore, the AAQO’s authority over the service centers is comparable to the relationship between a
court of appeals and a district court. Even if a service center director had approved the nonimmigrant
petitions on behalf of the beneficiary, the AAO would not be bound to follow the contradictory decision
of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), aff'd, 248
F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

Therefore, for the reasons related in the preceding discussion, the petitioner has failed to establish that the
proposed position qualifies for classification as a specialty occupation, and the petition was properly
denied.

Beyond the decision of the director, the AAO finds that the petition may not be approved for another reason,
as the record does not demonstrate that the beneficiary qualifies to perform the duties of a specialty
occupation.

Pursuant to 8 CF.R. § 214.2(h)(4)(iii)}(C), in order to qualify to perform services in a specialty
occupation, an alien must meet one of the following criteria:
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H Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

2) Hold a foreign degree determined to be equivalent to a United States
baccalaureate or higher degree required by the specialty occupation from an
accredited college or university;

(3) Hold an unrestricted state license, registration or certification which authorizes
him or her to fully practice the specialty occupation and be immediately engaged
in that specialty in the state of intended employment; or

@ Have education, specialized training, and/or progressively responsible experience
that is equivalent to completion of a United States baccalaureate or higher degree
in the specialty occupation, and have recognition of expertise in the specialty
through progressively responsible positions directly related to the specialty.

The petitioner submits copies of a diploma and transcripts, reflecting that the beneficiary attended the
University of San Jose—Recolitas and was awarded a Bachelor of Science degree, in accounting, on
March 21, 1998. However, the record does not contain a credentials evaluation of the beneficiary’s
foreign education.

Accordingly, the record does not establish that the beneficiary is qualified to perform the duties of a
specialty occupation. An application or petition that fails to comply with the technical requirements of
the law may be denied by the AAO even if the Service Center does not identify all of the grounds for
denial in the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043
(E.D. Cal. 2001), affd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997,
1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis).

For this additional reason, the petition may not be approved.

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as
an independent and alternative basis for the decision. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.



