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DISCUSSION: The Director, Nebraska Service Center, denied the nonimmigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected.

The appeal will be rejected, as it was filed on behalf of the beneficiary only. The beneficiary was the
signator on the Form G-28 that was filed with the instant appeal. An appeal may not be filed on behalf of
a person that is not a party of the underlying petition, and CIS regulations specifically state that a
beneficiary of a visa petition is not a recognized party in a proceeding. 8 C.F.R. § 103.2(a)(3). As the
beneficiary is not a recognized party, the beneficiary is not authorized to file an appeal.
8 C.F.R. § 103.3(a)(1)(iii)(B).

The AAO notes that even if the correct person had filed the appeal, the appeal would be dismissed. The
director denied the petition on the ground that the beneficiary, who had already spent six years in the
United States in H-1B status, did not qualify for an exemption from the statutory six-year limit because he
was not in valid H-1B status at the time the instant petition was filed. In accordance with
8 C.F.R. § 103.2(a)(7)(i) an application received in a Citizenship and Immigration Service (CIS) office
shall be stamped to 'show the time and date of actual receipt, if it is properly signed, executed, and
accompanied by the correct file. CIS received the instant petition on June 24,2005. As the beneficiary's
H-IB status expired on May 1,2005, he was no longer in valid H-IB status at the time of filing, and the
director found that he was ineligible for the requested extension of stay in H-1B status.

The requirement that the beneficiary be in valid H-lB status to be eligible for an exemption from the
normal six-year limitation is clear in subsection (b) of section 106, which is entitled "extension of H-1B
worker status" and provides for extensions of stay in one-year increments for qualified aliens. The AAO
notes that the regulation at 8 C.F.R. § 214.2(h)(l4) provides in general with respect to H-1B workers that
"[a] request for a petition extension may be filed only ifthe validity ofthe original petition has not expired."

This interpretation is supported by the memorandum of for
Operations, CIS, Guidance for Processing H-1B petitions as Affected by the Twenty-First Century
Department ofJustice Appropriations Authorization Act (Public Law 107-273), HQBCIS 70/6.2.8-P, dated
April 24, 2003. The memorandum states on page two: "The request for an extension of status must establish
that the alien beneficiary is in valid H-1B status at the time the petition (Form 1-129) is filed with the [ ]CIS.
An extension of stay may not be approved for an applicant who failed to maintain the previously accorded
[H-1B] status, or where such status expired before the application or petition was filed."

Based on the foregoing analysis, the AAO notes that the beneficiary would not be eligible under AC21 for
a one-year extension of stay in H-IB status.

As the beneficiary, not the petitioner, filed the appeal, the appeal will be rejected.

ORDER: The appeal is rejected. The petition is denied.


