U.S. Department of Homeland Security
20 Mass Ave., N.W., Rm. 3000

i denﬁfying 1 ; ! l t»ad?ed Washington, DC 20529
prevent cleaity wwarra Vl U.S. Citizenship
invasion of personal privacy and Immigration
Services
PUBLIC COPY |
b1
FILE: EAC 0617553127  Office: VERMONT SERVICE CENTER pate:  APR 8 0 2008
IN RE: Petitioner:
Beneficiary:

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

WG\,

Robert P. Wiemann, Chief
Administrative Appeals Office

WWw.uscis.gov



EAC 06 175 53127
Page 2

DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is a software development and consulting business that seeks to employ the beneficiary as a
programmer analyst. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker
in a specialty occupation pursuant to section 101(a)(15)H)(1)(b) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1101(a)(15)(H)(1)(b). The director denied the petition because the beneficiary is not qualified
to perform the duties of a specialty occupation.

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting documentation; (2) the
director’s requests for evidence (RFE); (3) counsel’s responses to the RFEs; (4) the director’s denial letter;
and (5) the Form 1-290B, with counsel’s brief. The AAO reviewed the record in its entirety before reaching its
decision.

The director found that beneficiary’s bachelor’s degree equivalency in business administration does not qualify
him to perform the duties of the proffered programmer analyst position. Citing the Department of Labor’s (DOL)
Occupational Outlook Handbook (Handbook), the director noted that for computer systems analyst positions,
most employers seek applicants who have at least a bachelor’s degree in computer science, information science,
or management information systems (MIS).

On appeal, counsel states, in part, that the director denied the petition in error. Counsel asserts that the
beneficiary is qualified for the proffered position because he holds a bachelor’s degree in math, physics, and
electronics, a master’s degree in marketing management, and has three years of related work experience.
Counsel submits copies of previously submitted documents as documentation in support of the appeal.

Section 214(1)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as an H-1B
nonimmigrant worker must possess full state licensure to practice in the occupation, if such licensure is
required to practice in the occupation, and completion of the degree in the specialty that the occupation
requires. If the alien does not possess the required degree, the petitioner must demonstrate that the alien has
experience in the specialty equivalent to the completion of such degree, and recognition of expertise in the
specialty through progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(111)(C), to qualify to perform services in a specialty occupation, an alien
must meet one of the following criteria:

(D Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

3} Hold a foreign degree determined to be equivalent to a United States baccalaureate or
higher degree required by the specialty occupation from an accredited college or
university;
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3 Hold an unrestricted state license, registration or certification which authorizes him
or her to fully practice the specialty occupation and be immediately engaged in that
specialty in the state of intended employment; or
“) Have education, specialized training, and/or progressively responsible experience

that is equivalent to completion of a United States baccalaureate or higher degree in
the specialty occupation, and have recognition of expertise in the specialty through
progressively responsible positions directly related to the specialty.

When determining a beneficiary's qualifications under 8 C.F.R. § 214.2(h)(4)(iii)(C)(4), the AAO relies upon
the five criteria specified at 8 C.F.R. § 214.2(h)(4)(iii))(D). A beneficiary who does not have a degree in the
specific specialty may still qualify for H-1B nonimmigrant visa based on:

(1) An evaluation from an official who has authority to grant college-level credit for training and/or
experience in the specialty at an accredited college or university which has a program for
granting such credit based on an individual’s training and/or work experience;

(2) The results of recognized college-level equivalency examinations or special credit programs,
such as the College Level Examination Program (CLEP), or Program on Noncollegiate
Sponsored Instruction (PONSI);

(3) An evaluation of education by a reliable credentials evaluation service which specializes in
evaluating foreign educational credentials;

(4) Evidence of certification or registration from a nationally-recognized professional association or
society for the specialty that is known to grant certification or registration to persons in the
occupational specialty who have achieved a certain level of competence in the specialty;

(5) A determination by the Service that the equivalent of the degree required by the specialty
occupation has been acquired through a combination of education, specialized training, and/or
work experience in areas related to the specialty and that the alien has achieved recognition of
expertise in the specialty occupation as a result of such training and experience.

The record contains the following documentation pertaining to the beneficiary’s qualifications:

e A Bachelor of Science degree issued to the beneficiary on April 1, 2000, by an Indian
university, and a statement of marks;

* A Master of Business Administration degree issued to the beneficiary in May 2001, by an
Indian university, and a statement of marks;



EAC 06 175 53127
Page 4

An academic credential evaluation report issued from the World Academic Research Center,
Inc. (WARC) on January 16, 2007, concluding that the beneficiary’s foreign Bachelor of
Science degree and his foreign Master of Business Administration degree are the equivalent of
a U.S. Bachelor of Business Administration degree granted by a regionally accredited
institution of higher education in the United States; and

¢ A resume for the beneficiary.

In this matter, the nature of the proffered position is unclear. As such, the AAO is unable to determine the
qualifications necessary to perform the duties of the proffered position. The AAO observes that the Handbook
reports that there are many training paths available for programmers and that although bachelor's degrees are
commonly required, certain jobs may require only a two-year degree or certificate; that most employers prefer
to hire persons who have at least a bachelor's degree and broad knowledge of a variety of computer systems
and technologies for positions of computer software engineer; and that there is no universally accepted way to
prepare for a job as a systems analyst, although most employers place a premium on some formal college
education.

Although the petitioner and counsel provide a general description of the proposed programmer analyst duties
in their letters dated May 6, 2006 and January 24, 2007, respectively, and counsel asserts in his January 24,
2007 letter that the beneficiary is “a qualified candidate to assist with both current and future projects,” it is
not clear on which specific project/s the beneficiary will work. The petitioner must detail its expectations of
the proffered position and must provide evidence of what the duties of the proffered position entail on a daily
basis. In circumstances where the beneficiary will provide services to a third party, the petitioner must also
provide details of the third party’s expectations of the position. Such descriptions must correspond to the
needs of the petitioner and/or the third party and be substantiated by documentary evidence. Without such
evidence, it cannot be determined whether the proffered position requires only a two-year degree or
certificate, or a related bachelor’s degree.

The evaluator in the academic credential evaluation report concluded that the beneficiary holds the equivalent
of a U.S. Bachelor of Business Administration degree granted by a regionally accredited institution of higher
education in the United States. A degree in business administration alone, however, is insufficient to qualify
the beneficiary to perform the services of a specialty occupation, unless the academic courses pursued and
knowledge gained is a realistic prerequisite to a particular occupation in the field. The beneficiary’s
coursework must indicate that he or she obtained knowledge of the particular occupation in which he or she
will be employed. Matter of Ling, 13 1&N Dec. 35 (Reg. Comm. 1968). Again, without a detailed description
of the beneficiary’s specific projects and related duties, as discussed above, it cannot be determined that the
beneficiary’s educational background qualifies him for the proffered position.

Moreover, although the petitioner and counsel assert that, in addition to the beneficiary’s educational
background, he possesses qualifying work experience, the record does not contain an evaluation from an
official who has authority to grant college-level credit for training and/or experience in the specialty at an
accredited college or university which has a program for granting such credit based on an individual’s training
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and/or work experience, in accordance with 8 C.FR. § 214.2(h)(4)(iii)}(D)(/). Going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of
California, 14 1&N Dec. 190 (Reg. Comm. 1972)). Without documentary evidence to support the claim, the
assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of counsel
do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19
I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

In view of the foregoing, the petitioner has not submitted argument or documentation on appeal sufficient to
overcome the director's decision on this issue. The petitioner has not established that the beneficiary has the
requisite qualifications to perform the duties of a specialty occupation. For this reason, the petition will not be
approved.

Beyond the decision of the director, the petitioner has provided no contracts, work orders or statements of
work describing the duties the beneficiary would perform for its clients and thus has also failed to establish
that the proffered position is a specialty occupation. The court in Defensor v. Meissner, 201 F. 3d 384 (5" Cir.
2000) held that for the purpose of determining whether a proffered position is a specialty occupation, the
petitioner acting as an employment contractor is merely a “token employer,” while the entity for which the
services are to be performed is the “more relevant employer.” The Defensor court recognized that evidence of
the client companies’ job requirements is critical where the work is to be performed for entities other than the
petitioner. The court held that the legacy Immigration and Naturalization Service had reasonably interpreted
the statute and regulations as requiring the petitioner to produce evidence that a proffered position qualifies as
a specialty occupation on the basis of the requirements imposed by the entities using the beneficiary’s
services. As the record does not contain any documentation that establishes the specific duties the beneficiary
would perform under contract for the petitioner’s clients, the AAO cannot analyze whether these duties would
require at least a baccalaureate degree or the equivalent in a specific specialty, as required for classification as
a specialty occupation. Accordingly, the petitioner has not established that the proposed position qualifies as a
specialty occupation under any of the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) or that the beneficiary would be
coming temporarily to the United States to perform the duties of a specialty occupation pursuant to 8 C.F.R.
§ 214.2(h)(1)(B)(1). For this additional reason, the petition may not be approved.

An application or petition that fails to comply with the technical requirements of the law may be denied by
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd. 345 F.3d 683
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews

appeals on a de novo basis).

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met.



EAC 06 175 53127
Page 6

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



