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DISCUSSION: The director denied the nonimmigrant viza petition and the matter is now before the
Administrative Appeals Office {AAD) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is a software development and consulting company that sesks to employ the beneficiary as
a programmer analyst, The petitivmer, therclore, endeavors 1o cxtend the beneficiany's classilication as a
nonimmigrant worker in a specialty occupation pursuant to section 101(a) 15} i) b) of the Immigration
and Natiomality Act (lhe Act), 8 TLS.C§ 110H{aM | SHIO(RY.

The direstar demicd the petition an the basis of her determination that the petitioner had failed to demonstrate
that the proposed position gualifies for classification as a specially occupation. Spectfically, the dircelor
found that the petiticner had failed to establish that a position in fact exists for the beneficiary and that it
would employ the beneliciary in a spoecialty cccupation,

The record of proceeding betore the AAQ contains (1) the Form - 129 and supporting documentation; (2} the
director’s request for additional evidence; {33 the peutioner’s response @ the direetors regquest; (4) the
director’s denial tetter; and (3) the Form 1-2908 and supporting documentation. The AAO reviewed the
tecord in its entirety before issuing its decision.

Section 2140i) 1) of the Immigration and MNationality Act (the Act), 8 US.C. § 1134(iX1), defines the term
Fspecialty aceupation” as an ocoipation that requires:

{A) theoretical and practical application of a body of highly specialized knowledye,
and

(B} attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent} as a mirirmum for entry into the occupation in the United States.

The term “specialty cccupation” is further defined a1 8 C.F.RL § 214 2{004)1i) as:

[Aln occupation which requires theoretical and practical application of a bady of highly
specialized knowledge in fields of humoen endeavor imcluding but not limited to,
architectura, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business speciallics, accounting, law, theology, and the arls, and which
requires the attainment of a bachelor's degree or higher in a specific specialty, or its
cyuivalent, as a minimum for entry inky the occupation i the United States.

Pursnant i 8 CF.R, § 214 2(h W 4NWiii W A), to qualify as a speciaity occupation, the posttion must meet one of
the following criteria;

(N A baccalaurcale or higher degroe or ity cquivalenl s normally the minimum
requirement tor entry inte the particular position;

(& The degree requirement s common 1 the industry in parallel positions among
similar organizalions or. in the alternative, an employer may show that 15 particular
position is so complex or unique that it can be performed orly by an individual with
a depree;
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(3 The crplover normally requires a degree or its cquivalent for the position; or

() The nature of the specific duties is so specialized and complex that knowledge
required W perfrm the duties 15 wsually associatcd with the attmnment of a
haccalareate or higher degres.

Citizenship and Immigration Services (Cl5) interprets the term “degree™ in the criteria at
B CFER. & ZI42(h i A) to mean not just any haccalaureate or higher degree, but one in a specific
specialty that is directly related to the proposed position.

The term “employer™ is delined at 8 C.F.R. § 214.2(h)($i0id:

Lnitpd Sterey empdover means a porson,  firm, corporation, contractar, or other
association, or ooganization in the United States which:

() Engages a person (o work within the United States;

() Has an employer-employee relationship with respect to employees under
this part, as indicated by the Fact that it may hire, pay, lice, supcrvise, of
otherwise control the work of any such employes; and

(5 Has an Inleenal Revenue Scrvice Tax identification maumber.

The evidence of record establishes that the petitioner will act as the beneficiary™s employer in that it will
hire, pay, fire, or otherwise control the work of the beneficiary.' See 8 C.F.R. § 214.2(h){4)ii). The
petition may not be approved, however, as the record does not establish that the beneficiary will be
employed in a specialty occupation, or that the employer has submitied an itinerary of employment.

The AAOD agrees with the director that, although the petitioner will act as the beneficiary’s employer, the
evidence of record, including the December 11, 2006 emploviment agreement between the petitioner and
the beneficiary, cstablishes that the petitioner is an employment contractor in that the petitioner will place
the beneficiary at work locations to perfonn services established by contractual agreements for third-party
cotnpanics. The employment apreement specificalty states that the beneficiary “will render services to
THIED FARTY Clients [emphasis in oniginal].”

FPursuant 1o the language at 8 CF.R. § 214 2(02YNRY cmployers must submit an itinerary with the
dates and locations of emplovment il the beneliciary's duties will be perlormed in moere than one location,

While the Ayles memorandum cited at fooinote | broadly saterprcis the (erm “itingrary,” it provides CIS
the discretion to require that the petitioner submit the dates and locations of the proposed employment.
As the evidenee conained in the record ar the nme the petition was Hled indicated that the beneficiary
wollld be placed at various work locations to perform services established by contractual agreements for
third-party companies, and did not establish that the petitioner had three vears of work tor the beneficiary

' See cdve Memorandum from Michael L. Avies, Assistant Commissioner, INS Office of Adjudications,
Puterpretation of the Term “Rinerary™ Found 0 8 CF.R 214 Xk 2)1B) as it Refates to the H-1B
Mewrimmigramt Clessification, HO 70/6.2 8 (December 29, 1995,
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to perform, the dircctor properly cxergised her discretion to require an itinerary of employment for the
three-vear period of requested employment in her March 27, 2007 request For additional evidence.”

Inits June 15, 2007 response to the direetor’s reguest for additional cvidence, the petitioner stated that the
beneticiary would be working at its place of business on a loan origination platform (LOP) project at its
place of business, The petitioner stated that the project was for a mortgage client,

On appeal, the petitioner submits 2 “Contractor Agreement™ between the petitioner and Vector
Consulting, Ine. (Vecior), dated April 3, 2007, Tt also submits copics of several invoices, in which the
petitioner bills Vector for the beneficiary™s services, as well as checks from Vector, pavable to the
petitioner, According 10 the petitioner, these items are:

[Cllcar proof that, we have valid a valid contracts |sic] between the petitioner and Vector
Consulling, Ine., iInvolved with the bencBiciary]’s] computer related duties, the evidence
establish|es) that this is a computer programmer analyst, position, and thus a specialty
occupation position, available for the beneficiary [sic|. |The beneficiary] is going to
work on this project Gll 12/3172009,

The petitioner’s submissions on appeal are deficient. First, the AAO notes that the contractor agreement
between the petitioner and Veetor s was executed on April 3, 2007, nearly tfour maonths after the petition
was Tiled on December 22, 200, The petitivner therelore, cannot wse (his document to cstablish that a
specialty occupation existed at the time the petition was filed. The petitioner must establish eligibility at
the time of filing the nonimmigrant visa petition. A visa petition may nat he approved at a future date
after the petitioner or beneficiary becomes cligible under a new set of Yacts,  Aaer of Michelin Tive
Corn 17 1&N Dec. 248 (Reg. Comm. 1%7E8).

Moreover, the contractor agreement itscll does not obligate the petitionee or heneticiary to do anything,
The contractar agreement specifically states the Following;

Mothing in this Apresment obligaics [the potitioner] to aceept any ofter o provide
Rervices. . . .

Prior to the commencement of sny services, YECTOR CONSULTING and [the
petitioner} will execute a Purchase Order on the form attached . . | [The petitioner’s]
services under this Agreement will terminate at the end of the minimum time requirement
covered by the Purchase Order and any renewals or extensions thereol, . |

The record containg oo purchase orders. Absenl such informatien, the petitioner has not cstablished that
it had three vears’ worth of T1-1B-level work for the beneficiary to perform ar the tme the petition was
Mled. There is no evidence in the record to support the petitioner’s assertion that the beneticiary will
work on this project through 2009, The evidence contained in the record does not comply with the
reguirernents at 8 C.F.RC§ 21420000231 1) and the petition was properly denied.

As noted by Assistant Commissioner Avies in the cited 1993 memotandum, “[tlhe purpose of this
particular regulation iy o [e]nsure that alien beneficiaries accorded H status have an actual job offer and
are not coming to the United States for speculative employment.™
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The record also does not establish that the proposed position is a specialty occupation. The court in
Defensor v Meissner, 200 F. 5d 384 (5" Cir. 2000 held that for the purpose of determining whether a
proposed position is a specialty occupation, the petitioner acting as an employment contractor is merely a
“token emplover,” while the entity for which the services are to be performed is the “more relevant
empluyer.™ The Pefensor court recognized that evidence of the client companies” job requirements is
critical where the work is 10 be perfprmed for entities other than the petitioner. The court held that the
legacy immigration and Naturalization Service had reasonably interpreted the statute and regulations as
requiring the pelitionere to produce evidence that a proposed position gualifies as a specially occupation o
the basis of the requirements imposcd by the entities using the beneficiary’s services, In this particular
case, the “more relevant employer”™ would be the client of Vector for whom the beneficiary would be
performing services,

As the record does not contain any documentation that establishes the specific dutics the beneficiary
woulld perform under coniract for Vector's clients, the AAQ cannot analyze whether these duties would
require at least a baccalaureate degree or the eguivalent in a specific specialty, as required for
classilication as 4 specialty peccupation.  Accordingly, the petitioner has not established that the proposed
position qualifies for classification as a specialty occupation under amy of the criteria al
8 C.F.R. & 214.2(0CD(AY or that the beneliciary would be coming temporarily to the United States to
perform the duties of a specialty occupation pursuant to 8 C.FR. § 214.2(h)(1 XD L),

Based on the foregoing analysis, the AAQD has determined that the record fails to establish that the
beneficiary would be performing services in a specialty occupation, as defined in section 214(i)(1) of the
Act 8 TI.5.C. & 118411 or that the emplover has submitted an itinerary of cmployment. The petition,
there[ore, may not be approved.

Beyond the decision of the director. the AAO finds that the decision may not be approved for another
reason, as the reeord does not establish that the beneficiary is qualified to perfurm the dulics of a specialty
occupation. urswant o 8 CF.R.§ 214.2¢hy{4)(ii)C), to quality to perform services in a specially
oceupation, an alien must meet one of the following criteria:

{1 Hold a Uniled States baccalaureate or higher degree required by the specially
occupation from an accredited college or universiry;

{2 Hold a forcign degree determined to be equivalent to a United States
baccalaureats or higher degree required by the specialty occupation from an
accredited college or university,

(% Ilold an unrestricted state license, registration or certiticarion which authorizes
him or her to fully practice the specialty occupation and be immediately engaged
in that specialty in the state of inended employment; o

{4 Have education, specialized training, andior progressively responsible experience
that is equivalent to completion o a United States baccalanreate or higher degree
in the specialty occupation, and have recognition of cxpertise in the specialty
through progressively responsible positions direcily relatcd 10 the specialty.

The petitioner submils copies of diplomas and transcripts, reflecting that the beneficiary camed degries in
science and computer applications in India. However, the record does not contain a credentials cvaluation
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of the heneficiary’s foreign education. Accordingly, the record does not establish that the beneficiary is
qualificd 1o perform the duties of a specially occupation. For this additional reasen, the petition may not
be approved.

Regarding the previous approvals in the record—which were not granted to this patitioner, the AAD notes
that each nomimmigrant petition is a separate proceeding with a separate record.  See 3 CFR.
§ 103200 16)i0). T the previous petitions were approved based upon the same evidence comntained in
this record, their approval wiould constitute gross and material error on the part of the director. The AAQD
is not required to approve applications or petitions where sligibility has not been demonstrated, merely
because of prior approvals thal may have been emuneous, See, eg Matter of Church Scientology
International, 19 [&N Dec, 593, 397 ({Comm. 1988). It would be absurd to suggest that CIS or any
apency must treat acknowledged errors as binding precedent.  Swssex Fugr fed v Moatgomery,
B25 F.2d 1084, 1093 {&th Cir. 1987y, cert. denied, 485 ULS. 1008 (1983).

Finally, the AAQ notcs that it does not appear as though the bepefiviary was maintaining valid
nonimmigrant status between December 2006, the time the petition was filed, and April 2007, From the
invoices submitted on appeal, it appears as though the beneliciary did not begin performing services for
Vector's client until April 16, 2007, However, the AAO will not address this issue, as issues surrounding
the heneficiary’s maintenance of valid nonimmigrant status arc within the sole discretion of the director
and bevond the scope of the AACs jurisdiction,

The record fails to establish that the heneficiary would be performing services in a specialty occupation or
that the emplover has submitted an itinerary of employment. Beyond the decizion of the director, the
AAQ finds that the petitioner has failed to demonstrate that the beneficiary is qualified w perform the
duties ol a spoialty coupation.

For all of these reasons, the petition may not he approved. An application ot petilion that fails 0 comply
with the techaical requirements of the law may be denicd by the AAQ even il the Service Center does not
identify all of the grounds for denial in the initial decision. See Spencer Enterprises, e, v. United Stotes,
229 F. Supp. 2d 1025, 1043 (TiD. Cal. 2001), afi'd. 345 T.3d 683 (9th Cir. 2003}, see wlso Dor v, INS,
891 F.2d 997, 1002 n. 9 {2d Cir. 1989){noting thal the AAQ reviews appeals on a de novo basis).

The petition will be denied and the appeal dismissed for the above stated reasons, with sach considered as
an independent and alternative basis for the decision. In visa petition progeedings, the burden of proving
eligibility for the benefit soughl remains entirely with the petitioner. Section 291 of the Act,
B1L.5C. § 1361, Here, that burden has not been met,

ORDER: The appeal is dismissed. 'The petiticn is denied.



