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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and the matter
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will be denied.

The petitioner is an engineering firm that seeks to employ the beneficiary as a field construction laborer. The
petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.

§ 1101(2)(15)H)(1)(b).

The petitioner filed the Form I-129 petition on June 6, 2006. As of that date, the annual fiscal-year cap on the
issuance of H-1B visas, set by section 214(g)(1)(A) of the Act, 8 U.S.C. § 1184(g)(1)(A) had been reached.
The petition was accepted and adjudicated despite the cap limitation, however, because the petitioner
indicated on the Form I-129 that the beneficiary had earned a master’s or higher degree from a U.S. institution
of higher education, as defined in the Higher Education Act of 1965, section 101(a), 20 U.S.C. section
1001(a), and was, therefore, exempt from the annual fiscal-year cap on the issuance of H-1B visas under
214(g)(5)(C) of the Act, 8 U.S.C. § 1184(g)(5)(c).

Section 214(g)(5)(A) of the Act, 8 U.S.C. § 1184(g)(5)(A) as modified by the American Competitiveness in
the Twenty-first Century Act ((AC21), Pub. L. No. 106-313 (October 17, 2000), states, in relevant part, that
the H-1B cap shall not apply to any nonimmigrant alien issued a visa or otherwise provided status under
section 101(a)(15)(H)(i)(b) of the Act who “has earned a master’s or higher degree from a United States
institution of higher education (as defined in section 101(a) of the Higher Education Act of 1965 (20 U.S.C.
1001(a)) until the number of aliens who are exempted from such numerical limitation during such year
exceeds 20,000.” The petitioner concedes, in its letter of October 25, 2006, that the petitioner had not earned
a master’s or higher degree from a U.S. institution of higher education, and that it had erroneously checked
the wrong box in Part C on the Form I-129. As such, the evidence of record does not establish that the
beneficiary is exempt from the H-1B visa cap, and the AAO shall not disturb the director’s denial of the
petition.

Beyond the decision of the director, the evidence of record does not establish that the proffered position
qualifies as a specialty occupation under any of the criteria at 8 C.F.R. § 214.2(h)(4)(iii))(A). For this

additional reason, the petition may not be approved.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed. The petition is denied.



