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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition. The matter
is now on appeal before the Administrative Appeals Office (AAO). The appeal will be sustained. The
petition will be approved.

The petitioner is a painting and drywall construction company that seeks to employ the beneficiary as a
part-time cost estimator. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 110I(a)(15)(H)(i)(b).

The director denied the petition on the basis that the petitioner had failed to establish that the proposed
position qualifies for classification as a specialty occupation. On appeal, counsel contends that the proposed
position qualifies as a specialty occupation, and that the director erred in denying the petition.

The record ofproceeding before the AAO contains (1) the Form 1-129 and supporting documentation; (2) the
director's request for additional evidence (RFE); (3) counsel's response to the director's request; (4) the
director's denial letter; and (5) the Form 1-290B, counsel's appeal brief, and supporting documentation. The
AAO reviewed the record in its entirety before issuing its decision.

The issue before the AAO is whether the petitioner's proffered position qualifies as a specialty
occupation. To meet its burden of proof in this regard, a petitioner must establish that the job it is
offering to the beneficiary meets the following statutory and regulatory requirements

Section 214(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the term
"specialty occupation" as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge,
and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defmed at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business specialties, accounting, law, theology, and the arts, and which
requires the attainment of a bachelor's degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:
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(1) A baccalaureate or higher degree or its equivalent is nonnally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with
a degree;

(3) The employer nonnally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty
that is directly related to the proposed position.

The AAO finds that, as supplemented by the matters submitted on appeal, the record of proceedings
overcomes the deficiencies identified by the director, by establishing that the duties of the proposed position
are sufficiently specialized and complex as to require knowledge usually associated with at least a bachelor's
degree in a specific specialty. The body of evidence which has persuaded the AAO in the petitioner's favor
includes the details the petitioner has provided about its particular business operations and about the proposed
duties; corroborative letters from other firms in the petitioner's field; and documentation of the civil
engineering degrees of other cost estimator's hired by the petitioner. Hence, the criterion at 8 C.F.R.
§ 2l4.2(h)(4)(iii)(A)(4) has been satisfied.

As always, the burden of proof in these proceedings rests solely with the petitioner. Section 291 of the
Act, 8 U.S.C. § 1361. The petitioner has sustained that burden and the petition shall accordingly be
sustained.

ORDER: The decision of the director is withdrawn and the appeal is sustained. The petition is
approved.


