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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal shall be summarily dismissed.

The petitioner is an information technology and software development business that seeks to employ the
beneficiary as a programmer analyst. The petitioner endeavors to classify the beneficiary as a nonimmigrant
worker in a specialty occupation pursuant to § 101(a)(15)(H)(i)}(b) of the Immigration and Nationality Act (the

Act), 8 US.C. § 1101(a)(15)(H)()(b).

The 2008 fiscal-year cap for the issuance of H-1B visas, set by section 214(g)(1)(A) of the Act, 8 U.S.C.
§ 1184(g)(1)(A), was reached on April 1, 2007. Although the petitioner filed the Form I-129 petition on April
6, 2007, the petition was accepted and adjudicated because the petitioner indicated on the Form I-129 that the
beneficiary met the cap exemption criterion at section 214(g)(5)(C) of the Act, 8 U.S.C. § 1184(g)(5)(C), as a
beneficiary who, in the words of the Act, “has earned a master's or higher degree from a United States
institution of higher education (as defined in section 101(a) of the Higher Education Act of 1965 (20 U.S.C.
1001(a)).”

The director denied the petition on the ground that the beneficiary did not meet the requirements specified in
section 214(g)(5)(C) of the Act, 8 U.S.C. § 1184(g)(5)(C), and thus the beneficiary was subject to the annual
cap. Specifically, the director found that as of the petition’s filing date of April 6, 2007, the beneficiary had
not received his master’s degree or completed all the requirements prior to filing.

An officer to whom an appeal is taken shall summarily dismiss any appeal when the party concerned fails to
identify specifically any erroneous conclusion of law or statement of fact for the appeal. 8 C.F.R.

§ 103.3@@)(1)(V).

On the 1-290B, signed by counsel on May 29, 2007, counsel checked the block indicating that counsel would
be sending a brief and/or evidence to the AAO within 30 days. The AAO sent a fax to counsel on March 4,
2008 informing counsel that no separate brief and/or evidence was received, to confirm whether or not
counsel had sent anything else in this matter, and as a courtesy, providing counsel with five days to respond.
However, no further documents have been received by the AAO to date.

On the Form I-290B, counsel fails to specify how the director made any erroneous conclusion of law or statement
of fact in denying the petition. As neither counsel nor the petitioner presents additional evidence on appeal to
overcome the decision of the director, the appeal will be summarily dismissed in accordance with § C.F.R.

§ 103.3(a)(1)(v).

The burden of proof in this proceeding rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



