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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be dismissed. 

The petitioner is a film and video production business with one 
employee and a gross annual income of $150,000. It seeks to employ 
the beneficiary 'as a set designer for a period of one year. The 
director determined the petitioner had not established that the 
proffered position is a specialty occupation. 

On appeal, the petitioner submits a statement. 

8 C.F.R. 214 -2 (h) (4) (ii) defines the term "specialty oc~upation~~ 
as : 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

The director denied the petition because the record did not 
demonstrate that the position qualifies as a specialty occupation. 
On appeal, the petitioner asserts that the offered position is a 
particularly specialized one which requires a high level of 
creative and technical expertise combined with practical knowledge 
of all film and television production techniques. The petitioner 
further claims that other production houses, both big and small, 
typically require baccalaureate degrees for positions as set 
designers and submits three letters and a printout of an e-mail 
from other production companies in support of his claim. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (A)  , to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into 
the particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, 
in the alternative, an employer may show that its 
particular position is so complex or unique that it 
can be performed only by an individual with a 
degree ; 
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3. The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the 
duties is usually associated with the attainment of 
a baccalaureate or higher degree. 

The duties of the offered position as follows: 

(1) Pre-production storyboarding; 

(2) Pre-production location scouting; 

(3) Set Design, set dressing and standby props; and 

(4) Voice over recordings with Australian accent. 

The proffered position appears to be that of a set designer. A 
review of the Department of Labor's Occupational Outlook Handbook 
(Handbook) , 2000-2001 edition, at pages 247-248 finds the usual 
requirement for employment as a set, lighting, and costume designer 
is a baccalaureate degree in their particular area of design. 
Information in the Handbook further indicates that formal training 
for the various design professions includes a bachelor of fine arts 
degree granted from a 4-year college or university. In view of the 
foregoing, it is concluded that the petitioner has demonstrated 
that the proffered position is a specialty occupation within the 
meaning of the regulations. 

However, the labor condition application submitted by the 
petitioner was certified on April 23, 1999, a date subsequent to 
March 15, 1999, the filing date of the visa petition. Regulations 
at 8 C.F.R. 214.2 (h) (4) (i) (B) (1) provide that before filinq a 
petition for H-1B classification in a specialty occu~ation, the 
petitioner shall obtain a certification from the Department of 
Labor that it has filed a labor condition application. Since this 
has not occurred, it is concluded that the petition may not be 
approved. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. Accordingly, the decision of the 
director will not be disturbed. 

ORDER: The appeal is dismissed. , 


