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DISCUSSION: The nonimmigrant visa petition was denied by the
director, who certified his decision to the Associate Commissioner
for examinations for review. The director’s decision will be
affirmed.

The petitioner seeks to employ the beneficiaries as
housekeeper/cleaners for a period of five and one half months. The
director denied the petition because it was not accompanied by a
temporary labor certification from the Department of Labor. The
certifying officer declined to issue a labor certification because
the petitioner had not established that its need for the
beneficiaries’ services was temporary. The certifying officer
stated:

The employer is a temporary staffing agency and in the
business of supplying the labor needs of one or more
customers and has an on-going permanent need for such
workers outside the scope of the immediate request for
the 25 aliens requested. The employer may consider filing
a permanent [labor certification application] for such
workers. The job offer is deemed to be for permanent
employment and should be advertised and offered to U.S.
workers on that basis.

Counsel has not submitted a brief or evidence in response to the
notice of certification.

8 C.F.R. 214.2(h) (6) (iv) (A) requires that a petition for temporary
employment in the United States be accompanied by a temporary labor
certification from the Department of Labor, or notice detailing the
reasons why such certification cannot be made. 8 C.F.R.
214.2(h) (6) (iv) (A) states that a petition not accompanied by
temporary labor certification must be accompanied by countervailing
evidence from the petitioner that addresses the reasons why the
Secretary of Labor could not grant a labor certification.

The petitioner has not provided sufficient countervailing evidence
in support of its assertion that its need for the services of the
beneficiaries is temporary or that United States workers are not
available. For example,. the petitioner has not provided sufficient
evidence of attempts to recruit United States worker for the
position.

Matter of Artee Corporation, 18 I&N Dec. 366 (Comm. 1982),
specified that the test for determining whether an alien is coming
"temporarily" to the United States to "perform temporary services
or labor" is whether the need for the duties to be performed is
temporary. It is the nature of the need, not the nature of the
duties that is controlling. The ©petitioner has needed
housekeeper/cleaners in the past and will need housekeeper/cleaners
in the future. Accordingly, it is concluded that the petitioner has
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not established that its need for the services of the 25 unnamed
beneficiaries is temporary.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed.

ORDER: The director’s order is affirmed. The petition is denied.



