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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Nebraska Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner is a refrigerated freight carrier of fresh produce.
It has 42 permanent employees and an estimated gross annual income
of $12 million. It seeks to employ 95 unknown beneficiaries as
truck drivers for a period of 9 months. The director denied the
petition because it was not accompanied by a temporary labor
certification from the Department of Labor.

The certifying officer declined to issue a labor certification
because he determined that the petitioner had not established that
its need for the occupation is temporary. The certifying officer
stated:

On a consistent basis it appears the employer has filed
an application with little more or less than a 30 day
break for each of the application’s filing. It appears
that the employer has an ongoing need ....

On appeal, counsel argues that the petitioner’s need is temporary
and that the director erred in failing to acknowledge that the
petitioner changed its underlying rationale for requesting the
visas and supported the change by countervailing evidence.

The petitioner states that it needs the temporary services of these
unknown drivers for nine months to allow time for permanent labor
certifications and immigrant petitions for other previously
identified drivers to be processed.

8 C.F.R. 214.2(h) (6) (iv) (A) requires that a petition for temporary
employment in the United States be accompanied by a temporary labor
certification from the Department of Labor, or notice detailing the
reasons why such certification cannot be made. 8 C.F.R.
214.2(h) (&) (iv) (A) states that a petition not accompanied by
temporary labor certification must be accompanied by countervailing
evidence from the petitioner that addresses the reasons why the
Secretary of Labor could not grant a labor certification.

Matter of Artee Corporation, 18 I&N Dec. 366 (Comm. 1982),
specified that the test for determining whether an alien is coming
"temporarily" to the United States to "perform temporary services
or labor" is whether the need for the duties to be performed is
temporary. It is the nature of the need, not the nature of the
duties, that is controlling.

As a general rule, the period of the petitioner’s need must be a
year or less, although there may be extraordinary circumstances
where the temporary services or labor might last longer than one
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year. The petitioner’s need for the services or labor must be a
one-time occurrence, a seasonal need, a peakload need, or an
intermittent need. 8 C.F.R. 214.2(h) (6) (ii) (B).

The petition indicates that the employment is a one-time occurrence
to provide a transition from temporary to permanent foreign
employees. The regulation at 8 C.F.R. 214.2(h) (6) (ii) (B) (1) states
that for the nature of the petitioner’s need to be a one-time
occurrence, the petitioner must establish that it will not need
workers to perform the services or labor in the future. In this
case, the petitioner’s situation does not qualify for a one-time
occurrence because the firm will continue to need workers to
perform the same services in the future. It is determined that the
nature of the need of the petitioner is permanent rather than
temporary in nature.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



