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DISCUSSION: The nonimmigrant visa petition was denied by}the
Director, Texas Service Center, and is now before the A88901ate
Commissioner for Examinations on appeal. The appeal is dismissed.

The petitioner is a golf facility. It desires to employ the
beneficiary as a bartender for a period of four months. The
Department of Labor (DOL) determined that a temporary certification
by the Secretary of Labor could be made. The director determined
that the petitioner had not established that the beneficiary had
the requisite education, training and experience as specified in
the application for labor certification.

On appeal, the petitioner states that the beneficiary’s work
experience is equivalent to a high school diploma.

Section 101 (a) (15) (H) (ii) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101(a) (15) (H) (ii), defines an H-2B temporary
worker as:

an alien...having a residence in a foreign country which
he has no intention of abandoning, who 1is coming
temporarily to the United States to perform other
temporary service or labor if unemployed persons capable
of performing such service or labor cannot be found in
this country, but this clause shall not apply to
graduates of medical schools coming to the United States
to perform services as members of the medical
profession....

The regulation at 8 C.F.R. 214.2 (h) (6) (vi) (C) states

Alien’s qualifications. Documentation that the alien
qualifies for the job offer as specified in the
application for labor certification, except in petitions
where the labor certification application requires no
education, training, experience, or special requirements
of the beneficiary;

The Application for Alien Employment Certification (Form ETA 750)
at Part A indicates that the minimum amount of education, training
and experience required to perform satisfactorily the job duties is
four years of high school education, one month of bartender
training, and two months of experience in the job being offered,
respectively.

On appeal, the petitioner submitted copies of two letters from the
beneficiary’s former employers to substantiate the beneficiary’s
prior training and work experience. Therefore, the petitioner has
shown the beneficiary possesses the requisite training and
experience stipulated on the labor certification. However, the
petitioner states on appeal that the beneficiary does not have a
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high school diploma. Absent documentation to establish that the
beneficiary has four years of high school education, as specified
on the labor certification, the petition may not be approved.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. Here, the
petitioner has not met that burden.

ORDER: The appeal is dismissed.



