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DISCUSSION: The nonimmigrant visa petition was approved by the 
Director, Texas Service Center, who certified her decision to the 
Associate Commissioner for Examinations for review. The director's 
decision will be withdrawn and the petition will be denied. 

The petitioner is a hospitality management firm that seeks to 
employ the beneficiaries as seasonal housecleaners for a period of 
11 months. The director approved the petition, although it was not 
accompanied by a temporary labor certification certified by the 
Department of Labor. The certifying officer declined to issue a 
labor certification because he determined that the petitioner has 
not established a temporary need for the beneficiaries' services. 

Counsel argued that the petitioner does have a temporary need. The 
director found that the petitioner's need for the beneficiaries' 
services is seasonal and peakload. 

Service regulations at 8 C. F .R. 214.2 (h) ( 6 )  (iv) (A) require that a 
petition for temporary employment in the United States be 
accompanied by a temporary labor certification from the Department 
of Labor, or notice detailing the reasons why such certification 
cannot be made. A petition not accompanied by temporary labor 
certification must be accompanied by countervailing evidence from 
the petitioner that addresses the reasons why the Secretary of 
Labor could not grant a labor certification. 

The petitioner's countervailing evidence is a letter from counsel 
dated March 20, 2002. Counsel states in this letter: "Although the 
petitioner has a permanent need for workers, its need for seasonal 
housecleaners is seasonal and temporary." Counsel footnotes this 
statement with a citation to a precedent decision relating to 
another nonimmigrant visa classification. Counsel discusses a 
nonprecedent decision in which an H-2B petition was approved for a 
period of ten months, and states that the one-month difference is 
"immaterial because the tourist season for renting out vacation 
homes in North Carolina is approximately 11 months." Counsel 
states that the petitioner "designates the tourist season as 
February through December, and that [sl o long as the season does 
not extend beyond one year, then the requirements pursuant to the 
federal regulations have been satisfied." 

Counsel does not take the word "seasonu to mean one of the four 
divisions of the year marked by the passage of the sun through an 
equinox or solstice, but rather to mean the period requested by a 
petitioner on an H-2B petition. Counsel's letter does not 
adequately address the finding of the certifying officer of the 
Department of Labor. The Administrative Appeals Office concurs 
with the certifying officer that employment for an annually 
recurring period of 11 months is permanent employment. The 
director1 s finding that the petitioner's need for housecleaners is 
seasonal and peakload is withdrawn. 
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Matter of Artee Corporation, 18 I&N Dec. 366 (Comm. 1982), 
specified that the test for determining whether an alien is coming 
"temporarilyu to the United States to "perform temporary services 
or laboru is whether the need for the duties to be performed is 
temporary. It is the nature of the need, not the nature of the 
duties that is controlling. 

A seasonal need is described in regulations at 8 C.F.R. 
214.2 (h) ( 6 )  (ii) ( B )  (2), which states that: 

The petitioner must establish that the services or labor 
is traditionally tied to a season of the year by an event 
or pattern and is of a recurring nature. The petitioner 
shall specify the period(s) of time during each year in 
which it does not need the services or labor. The 
employment is not seasonal if the period during which the 
services or labor is not needed is unpredictable or 
subject to change or is considered a vacation period for 
the petitioner's permanent employees. 

A peakload need is described at 8 C. F. R. 214.2 (h) ( 6 )  (ii) (B)  (3) , 
which states that: 

The petitioner must establish that it regularly employs 
permanent workers to perform services or labor at the 
place of employment and that it needs to supplement its 
permanent staff at the place of employment on a temporary 
basis due to a seasonal or short-term demand and that the 
temporary additions to staff will not become part of the 
petitioner's regular operation. 

Even if counsel had not conceded that the petitioner's need is 
permanent, employment lasting 11 months with one month off, that 
recurs every year, is indistinguishable from permanent employment. 
A period of 11 months is not a season or a time of short-term 
demand. Accordingly, it is concluded that the petitioner has not 
established that its need for housecleaners is temporary. This 
decision is without prejudice to the filing of employment-based 
immigrant visa petitions by the petitioner to fill its housecleaner 
positions, or to fill any other permanent jobs for which qualified 
United States workers are unavailable. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. Accordingly, the decision of the 
director will be withdrawn and the petition will be denied. 

ORDER : The directorfs decision of March 26, 2002 is withdrawn 
and the petition is denied. 


