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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Texag Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismigsed.

The petitioner is a foundation repair firm which seeks to employ
the beneficiaries as construction workers for a period of ten
months. The petition was accompanied by a temporary labor
certification from the Department of Labor. The director denied the
petition because the beneficiaries were not named. The director
also found that the petitioner had not demonstrated that the
positions are temporary.

On appeal, the petitioner’s representative argues that the
positions are seasonal. However, the petitioner’s representative
has not specifically explained why the petitioner did not initially
provide a list of named beneficiaries.

8 C.F.R. 214.2(h) (2) (iii) states in part:

Nonagricultural petitions must include the names of
beneficiaries and other required information at the time
of filing. Under the H2B classgification, exceptions may
be granted in emergent situations involving multiple
beneficiaries at the discretion of the director and in
special filing situations as determined by the Service’s
Headquarters

In this instance, the petitioner has provided no evidence of an
emergent situation which precluded it from providing a list of
named beneficiaries.

In addition, 8 C.F.R. 214.2(h) {(6) (1i) (B) (2) describes a sgeasocnal
need as follows:

The petitioner must establish that the services or labor
is traditionally tied to a season of the year by an event
or pattern and is of a recurring nature. The petitioner
shall specify the period(s) of time during each vyear in
which it does not need the gerviceg or labor. The
employment is not seasonal if the period during which the
services or labor is not needed 1is unpredictable or
subject to change or is considered a vacation period for
the petitioner’s permanent employees.

The petitioner asserts that its need is seasonal. However, the time
requested is spread over all four seasons of the year. In addition,
the petitioner contends that the beneficiaries will work outdoors
and cannot work unless the soil is dry. The petitioner has not
shown that the rainfall during the period in which the
beneficiaries will work is significantly different from that of the
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the rest of the year. In view of the foregoing, it is concluded
that the petition may not be spproved.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed.

ORDER: The appeal is dismissed.



