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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, California Service Center, and is now before the
Associate Commissioner for Examinations on appeal. The appeal will
be dismissed.

The petitioner engages in the business of providing home care for
the elderly. It desires to employ the beneficiaries as live-in
care givers for eight months. The petition was not accompanied by
the required Labor Certification, ETA-750. The director denied the
petition because the petitioner had not submitted the required
certification or the Department of Labor’s notice that such
certification cannot be made. '

On appeal, counsel states that the petitioner is in the process of
having the U.S. Department of Labor approve the request for
temporary positions.

The regulation at 8 C.F.R. 214.2(h) (6) (iv) (A) requires that a
petition for temporary employment in the United States be
accompanied by a temporary labor certification from the Department
of Labor, or notice detailing the reasons why such certification
cannot be made.

The petition was filed on December 3, 2001 without a temporary
labor certification, or notice detailing the reasons why such
certification cannot be made. Absent such certification from the
Department of Labor or notice detailing the reasons why such
certification cannot be made, the petition cannot be approved.

This petition may not be approved for another reason beyond the
decision of the director. The petition indicates that the dates of
the intended employment are from November 1, 2001 until June 31,
2002. The petition also indicates that the employment is seasonal.
The petitioner has not shown that the need for the beneficiary’s
service as care givers is traditionally tied to a season of the
year by an event or pattern. The petitioner has not established
that the need for the services to be performed is temporary.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. Here, the
petitioner has not met that burden.

ORDER: The appeal is dismissed.



