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DISCUSSION: The nonimmigrant visa petition was approved by the 
Director, Nebraska Service Center, who certified the decision to 
the Associate Commissioner for Examinations for review. The 
decision of the director will be withdrawn. 

The petitioner is a turkey processing plant. It desires to extend 
its authorization to employ the beneficiaries as turkey dressers 
for ten months. The certifying officer of the Department of Labor 
declined to issue a labor certification because the employer failed 
to substantiate a temporary, peakload, or seasonal need. The 
director determined that the petitioner had established that the 
need for the services to be performed is temporary and approved the 
petition.. 

The regulation at 8 C.F.R. 214.2 (h) (6) (iv) (A) requires that a 
petition for temporary employment in the United States be 
accompanied by a temporary labor certification from the Department 
of Labor, or notice detailing the reasons why such certification 
cannot be made. 

The regulation at 8 C.F.R. 214.2 (h) (6) (iv) (E) states that a 
petition not accompanied by a temporary labor certification must be 
accompanied by countervailing evidence from the petitioner that 
addresses the reasons why the Secretary of Labor could not grant a 
labor certification. 

The director determined that the petitioner had submitted 
sufficient countervailing evidence to show that qualified workers 
in the United States were not available, that the employment 
policies of the Department of Labor have been observed, and that 
the positions offered are temporary. 

After review of the evidence contained in the record, the decision 
of the director is found to be in error. The petition extension 
was filed on May 3, 2002 for 13 named H-2B workers. The petition 
indicates that the employment is peakload and the temporary need 
recurs annually. 

The regulation at 8 C.F.R. 214.2 (h) (6) (ii) ( (B) (3) states that for 
the nature of the petitioner's need to be a peakload need, the 
petitioner must establish that it regularly employs permanent 
workers to perform the services or labor at the place of employment 
and that it needs to supplement its permanent staff at the place of 
employment on a temporary basis due to a seasonal or short-term 
demand and that the temporary additions to staff will not become a 
part of the petitioner's regular operation. 

The petition does not indicate the current number of employees. 
The 13 workers named in the petition were previously approved H-2B 
classification from January. 7, 2002 until April 30, 2002.   he 
petitioner's need for the beneficiariesr services is currently year 
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round and can no longer be deemed to be a peakload need and for 
only a temporary period. 

ORDER : The decision of the director is withdrawn. 
The nonimmigrant visa petition is denied. 


