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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, California Service Center, and 1is now before the
Associate Commissioner for Examinations on appeal. The appeal will
be dismissed.

The petitioner engages in the business of skydiving and tandem
skydiving services. It desires to extend its authorization to
employ the beneficiaries as tandem parachute jump instructors for
one year. The Department of Labor determined that a temporary
certification by the Secretary of Labor could be made. The
director determined that the evidence submitted did not establish
that the petitioner’s need for the beneficiary’s services is a one-
time occurrence, a seasonal need, a peakload need, or an
intermittent need.

On appeal, counsel states that the petitioner established that the
need for the workers was a one-time occurrence.

Section 101 (a) (15) (H) (ii) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101(a) (15) (H) (ii), defines an H-2B temporary
worker as: '

an alien...having a residence in a foreign country which
he has no intention of abandoning, who is coming
temporarily to the United States to perform other
temporary service or labor if unemployed persons capable
of performing such service or labor cannot be found in
this country, but this clause shall not apply to
graduates of medical schools coming to the United States
to perform services as members of the medical
profession....

Matter of Artee Corp., 18 I&N Dec. 366 (Comm. 1982), codified in
current regulations at 8 C.F.R. 214.2 (h) (6) (ii), specified that the
test for determining whether an alien is coming "temporarily" to
the United States to "perform temporary services or labor" is
whether the need of the petitioner for the duties to be performed
is temporary. It is the nature of the need, not the nature of the
duties, that is controlling. See 55 Fed. Reg. 2616 (1990).

As a general rule, the period of the petitioner’s need must be a
year or less, although there may be extraordinary circumstances
where the temporary services or labor might last longer than one
year. The petitioner’s need for the services or labor must be a
one-time occurrence, a seasonal need, a peakload need, or an
intermittent need. 8 C.F.R. 214.2(h) (6) (ii) (B).

The petition indicates that the employment is a one-time occurrence
and the temporary need is unpredictable.
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The regulation at 8 C.F.R. 214.2(h) (6) (ii) (B) (1) states that for
the nature of the petitioner’s need to be a one-time occurrence,
the petitioner must establish that it will not need workers to
perform the services or labor in the future, or that it has an
employment situation that is otherwise permanent, but a temporary
event of short duration has created the need for a temporary
worker.

The nontechnical description of the job on the Application for
Alien Employment Certification (Form ETA 750) reads:

Teaches, instructs, and accompanies individuals or groups
in skydiving and tandem skydiving. Explains and
demonstrates use of apparatus and equipment. Explains,
lectures, and demonstrates principles, techniques, and
methods of regulating movement of body, hands or feet to
achieve proficiency in activity. Explains and enforces
safety rules and regulations.

ﬂition indicates that the beneficiaries,—

have been in H classification from July 2000, and October
2000, respectively. The duties have been shown to be ongoing, and
it is clear that the petitioner has a permanent need for workers in
these positions. The services to be rendered cannot be classified
as duties that will not need to be performed in the future
especially when the petitioner explains that its temporary need for
the beneficiaries’ services is "our business has increased, and the
demand for our services has also increased...." The petitioner has
not shown that an increase in tourism is a one-time occurrence.
The need to teach, instruct, and accompany individuals or groups in
skydiving and tandem skydiving, which is the nature of the
petitioner’s business, will always exist. Consequently, the
petitioner has not established that the nature of its need for
tandem parachute jump instructors is temporary in nature.

Further, in a letter entitled "Justification of Temporary Need of
Workers, " the branch manager states, in pertinent part, that:

To properly train the new hires, we need experienced
professionals. Obviously, skydiving is a dangerous sport
and training by experienced skydivers is the only way to
maintain our perfect safety record. Our goal is to staff
our business with local hire skydivers."

Petitions pursuant to section 101(a) (15) (H) (ii) of the Act for a
class or type of employee for which the petitioner has a permanent
need where the petitioner makes attempts to establish the
temporariness of its need for the beneficiary’s services by
stipulating that the beneficiary will function as a trainer or
instructor rather than in a productive capacity must be accompanied
by evidence of the existence of a training program, by evidence
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that the petitioner has recruited or hired trainees, and by
evidence that the petitioner can viably employ a full-time
instructor and can viably simultaneously operate a training program
and a commercial or other enterprise. Matter of Golden Dragon
Chinese Restaurant, 19 I&N Dec. 238 (Comm. 1984). Simply going on
record without supporting documentary evidence is not sufficient
for purposes of meeting the burden of proof in these proceedings.
See Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg.
Comm. 1972).

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. Here, the
petitioner has not met that burden.

ORDER: The appeal is dismissed.



