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INSTRUCTIONS:

This is the decision in your case. All documents have been returned to the office that originally decided your case. Any
further inquiry must be made to that office.

If you believe the law was inappropriately’ applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the
reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be filed
within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. § 103.5()(1)0).

If you have new or additional information that you wish to have considered, you may file a motion to reopen. Such a motion
must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other documentary
evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to reopen, except that
failure to file before this period expires may be excused in the discretion of Citizenship and Immigration Services (CIS)
where it is demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Jd,

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under 8 C.F.R.
§103.7. .
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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Texas Service Center, and certified to the
Administrative Appeals Office (AAO) for review. The decision of
the director will be affirmed.

The petitioner engages in the business of general landscaping. It
seeks to employ the beneficiaries as laborers for five and one-

half months. The Department of Labor (DOL) determined that a
temporary certification by the Secretary of Labor could not be
made. The director determined that the petitioner had not

submitted sufficient countervailing evidence to overcome the
objections of the Department of Labor.

On notice of certification, neither counsel nor the petitioner
presents any additional evidence.

!
The DOL determined that the employer's advertised wage offer was a
lower wage offer than that listed in Item 12a. of the ETA 750.
The DOL concluded that the petitioner was offering terms and
conditions less favorable to U.S. workers than the foreign
workers. The director indicated in her decision that she
concurred with the DOL's determination.

Upon review, the petitioner has submitted insufficient
countervailing evidence to overcome the concerns addressed by the
DOL, which were reiterated in the director's decision. For this
reason, the petition may not be approved. The petition may not be
approved for other reasons beyond the decision of the director.

The regulation at 8 C.F.R. § 214.2(h) (2) (iii) states in pertinent
part that:

Named beneficiaries. Nonagricultural petitions must
include the names of beneficiaries and other required
information at the time of filing. Under the H-2B

classification, exceptions may be granted in emergent
situations involving multiple beneficiaries at the
discretion of the director, and in special filing
situations as determined by the Service's Headquarters.

The decision to allow unnamed beneficiaries on an H-2B petition
should be based on evidence from the petitioner clearly describing
the "emergent situation." In general, the decision to allow
unnamed beneficiaries on an H-2B petition should be based on valid
business reasons.

Counsel states that the employer's business reason for submitting
an I-129 H-2B application with unnamed laborers is based on the
fact that it is necessary, in order to be able to recruit workers
under the limited time constraints. However, the petitioner has
not submitted any evidence establishing when it started its
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recruitment efforts to £fill the temporary positions and the

results of its efforts. Moreover, the petitioner has not given
any reasons as to why it was under limited time constraints
regarding its recruitment of workers. Absent such evidence, the

Service is unable to determine whether the petitioner advertised,
and allowed itself sufficient time to recruit qualified workers.
Consequently, the petitioner has not justified why the
beneficiaries are unnamed on the petition. The petitioner has not
presented an emergent situation that would allow the director to
waive the names of the temporary nonagricultural workers at the
time of filing.

Section 101(a)(15)ﬂﬂ(ii)(bf of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101(a) (15) (H) (ii) (b), defines an H-2B
temporary worker as:

an alien having a residence in a foreign country which
he has no intention of abandoning, who is coming
temporarily to the United States to perform other
temporary service or labor if wunemployed persons
capable of performing such service or labor cannot be
found in this country

The test for determining whether an alien is coming “temporarily”
. to the United States to "perform temporary services or labor" is
whether the need of the petitioner for the duties to be performed
is temporary. It is the nature of the need, not the nature of the
duties, that is controlling. Matter of Artee Corp., 18 I&N Dec.
366 (Comm. 1982).

As a general rule, the period of the petitioner's need must be a
year or less, although there may be extraordinary circumstances
where the temporary services or labor might last longer than one

year. The petitioner's need for the services or labor must be a
one-time occurrence, a seasonal need, a peakload need, or an
intermittent need. 8 C.F.R. § 214.2(h)(6)(ii) (B). The petition

indicates that the employer has not been able to hire U.S. workers
during its seasonal, peak period during the year.

To establish that the nature of the need is “seasonal,” the
petitioner must demonstrate that the services or labor is
traditionally tied to a season of the vyear by an event or pattern
and is of a recurring nature. The petitioner shall specify the
period(s) of time during each year in which it does not need the
services or labor. The employment is not seasonal if the period
during which the services or labor is not needed is unpredictable
or subject to change or is considered a vacation period for the
petitioner’s permanent employees. 8 C.F.R. §
214.2(h) (6) (i1) (B) (2).
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The nontechnical description of the job on the Application for
Alien Employment Certification (Form ETA 750) reads:

Landscaping manual labor such as mowing, trimming,
pulling weeds, mulching, fertilizing, planting flowers,
shrubs, trees; planting in containers and excavating
vegetation; digging with shovels and back-filling;
picking-up trash and clean up of grounds on residential
and commercial properties and loading/unloading
equipment and planting material, maintenance and
related tasks.

The petition indicates that the dates of intended employment are
from July 1, 2002 until December 2, 2002. The Form ETA 750
indicates that the dates of intended employment are from February
18, 2002 until December 20, 2002. The two applications filed by

the petitioner have tied two seasonal needs into ten months. In
addition, the petitioner did not justify the need for its laborers
to began as early in the year as February. Consequently, the

employment cannot be considered a seasonal need and for only a
temporary period. For these additional reasons, the petition may
not be approved. :

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, the
petitioner has not met that burden. :

ORDER: The decision of the director is affirmed.
The petition is denied.



