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DISCUSSION: The nonimmigrant visa petition was approved by the Director, Texas Service Center, and
certified to the Administrative Appeals  Office (AAO) for review as required by
8 C.F.R. § 214.2(h)(9(i)(BI2)()- The director’s decision will be withdrawn although the petition is now
moot.

The petitioner operates an international consulting engineering firm headquartered in Monroeville, Pennsylvania.
It desires to extend its authorization to employ the beneficiary as a RCC (roller compacted concrete} quality
control inspector for eight and one-half months. The Department of Labor (DOL) determined that a temporary
certification by the Secretary of Labor could not be made. The director determined that the petitioner had
established a temporary need for the beneficiary’s services and approved the petition.

On notice of certification, neither counsel nor the petitioner presents additional evidence for consideration.
Therefore, the record is considered complete.

Section 101(a)(15)(H)(ii)(b) of the Immigration and Nationality Act (the Act), 8 US.C. § 1101(a)(15)(H)(ii)b),
defines an H-2B temporary worker as:

an alien having a residence in a foreign country which he has no intention of abandoning, who is
coming temporarily to the United States to perform other temporary service or labor if
unemployed persons capable of performing such service or labor cannot be found in this country

The test for determining whether an alien is coming “temporarily” to the United States to "perform temporary
services or labor" is whether the need of the petitioner for the duties to be performed is temporary. It is the nature
of the need, not the nature of the duties, that is controlling. Matter of Artee Corp., 18 I&N Dec. 366 (Comm.
1982).

As a general rule, the period of the petitioner’s need must be a year or less, although there may be
extraordinary circumstances where the temporary services or labor might last longer than one year. The
petitioner’s need for the services or labor shall be a one-time occurrence, a seasonal need, a peakload need, or
an intermittent need. 8 C.F.R. § 214.2(h)(6)(i1)(B). The petition indicates that the employment is a one-time
occurrence and that the temporary need is unpredictable.

To establish that the nature of the need is a “one-time occurrence,” the petitioner must demonstrate that it has
not employed workers to perform the services or labor in the past and that it will not need workers to perform
the services or labor in the future, or that it has an employment situation that is otherwise permanent, but a
temporary event of short duration has created the need for a temporary worker. 8 C.EFR.
§ 214.2(h)(6)(@i)}B)(1). :

The petitioner has a contract to design and oversee the remediation of the Saluda Dam in Lexington, South
Carolina. This includes the installation of 1.3 million cubic yards of roller compacted concrete. The project’s
completion was delayed by unusually severe weather and other extraordinary construction circumstances. The
petitioner requests that the beneficiary’s services be extended temporarily to permit the completion of the
RCC quality control phase of this federally mandated project. The director determined that the petitioner had
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submitted sufficient evidence to overcome the objections made by the DOL. Therefore, the petitioner has
shown that the need for landscape laborers is temporary.

The regulation at 8 CF.R. § 214.2(h)(9)(ii)(B) states that, if a petition is approved after the date the petitioner
indicates that the service will begin, the approved petition and approval notice should show a validity period
commencing with the date of approval and ending with the date requested by the petitioner.

The petition should have been approved for the requested time period. To remand this case to the director for
final approval would have no practical effect because the period of requested employment has passed. Therefore,

the petition must be denied.

ORDER: The petition is denied because the matter is moot due to the passage of time.



