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DISCUSSION: The nonimmigrant visa petition was denied by the Director, Vermont Service Center, and is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed and the petition will be
denied.

The petitioner engages in the business of jewelry repair. It desires to employ the beneficiary as a gem and
diamond worker pursuant to section 101(a)(15)(H)(ii)(b) of the Immigration and Nationality Act, 8 U.S.C. §
1101(a)(H)(i1)(b) for six months. The Department of Labor (DOL) determined that a temporary certification by
the Secretary of Labor could not be made because the petitioner had not established a temporary need for the
beneficiary’s services, and its use of the H-2B program would enable the petitioner to bring his brother-in-law
into the United States to await the issuance of his immigrant visa. The director agreed with the DOL and
determined that the petitioner had not established that the need for the beneficiary’s services is temporary, and
that the petition was filed to expedite the beneficiary’s entry into the United States to await the decision on his
family-based immigrant petition.

On appeal, the petitioner states that it experiences a peakload period every year from October to April. The
petitioner also states that it is using the H-2B application process because the United States government created
this tool for businesses like his to use.

The petitioner also states on appeal that it would like to present oral argument in order to further clarify the
specialized labor work performed at its place of business. The regulations provide that the requesting party
must explain in writing why oral argument is necessary. Furthermore, Citizenship and Immigration Services
(CIS) has the sole authority to grant or deny a request for oral argument and will grant argument only in cases
involving unique factors or issues of law that cannot be adequately addressed in writing. See 8 C.F.R.
§ 103.3(b). In this instance, the petitioner identified no unique factors or issues of law to be resolved.
Moreover, the written record of proceedings fully represents the facts and issues in this case. Consequently,
the request for oral argument is denied.

As discussed below, the AAO agrees with the findings of the DOL that the petitioner has not established a
temporary need for the beneficiary’s services. However, the statement that the petitioner was misusing the H-2B
program to facilitate his brother-in-law’s entry into the United States is not substantiated by the record. Upon
careful review of the entire record of proceeding, the AAO finds that the director’s decision to deny the petition
was correct in that the petitioner did not establish a temporary need for the beneficiary’s services. The AAO will
dismiss this appeal.

Section 101(a)(15)(H)(i1)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(ii)(b),
defines an H-2B temporary worker as:

an alien having a residence in a foreign country which he has no intention of abandoning, who is
coming temporarily to the United States to perform other temporary service or labor if
unemployed persons capable of performing such service or labor cannot be found in this country

The regulation at 8 C.F.R. § 214.2(h) provides, in part:

(6) Petition for alien to perform temporary nonagricultural services or labor (H-2B}):
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(1) General. An H-2B nonagricultural temporary worker is an alien who is coming
temporarily to the United States to perform temporary services or labor, is not displacing
United States workers capable of performing such services or labor, and whose employment
is not adversely affecting the wages and working conditions of United States workers.

(1) Temporary services or labor:

(A) Definition. Temporary services or labor under the H-2B classification refers to
any job in which the petitioner's need for the duties to be performed by the
employee(s) is temporary, whether or not the underlying job can be described as
permanent or temporary.

(B) Nature of petitioner's need. As a general rule, the period of the petitioner's need
must be a year or less, although there may be extraordinary circumstances where the
temporary services or labor might last longer than one year. The petitioner's need for
the services or labor shall be a one-time occurrence, a seasonal need, a peakload
need, or an intermittent need:

(3) Peakload need. The petitioner must demonstrate that it regularly employs
permanent workers to perform the services or labor at the place of employment and
that it needs to supplement its permanent staff at the place of employment on a
temporary basis due to a seasonal or short-term demand and that the temporary
additions to staff will not become a part of the petitioner’s regular operation.

The regulation at 8 C.F.R. § 214.2(h)(6)(iv) states the following with regard to H-2B petitions filed after the
DOL has denied temporary labor certification:

(D) Attachment to petition. If the petitioner receives a notice from the Secretary of Labor that
certification cannot be made, a petition containing countervailing evidence may be filed with
the director. The evidence must show that qualified workers in the United States are not
available, and that the terms and conditions of employment are consistent with the nature of
the occupation, activity, and industry in the United States. All such evidence submitted will
be considered in adjudicating the petition.

(E) Countervailing evidence. The countervailing evidence presented by the petitioner shall
be in writing and shall address availability of U.S. workers, the prevailing wage rate for the
occupation of the United States, and each of the reasons why the Secretary of Labor could not
grant a labor certification. The petitioner may also submit other appropriate information in
support of the petition. The director, at his or her discretion, may require additional
supporting evidence.

The precedent decision Matter of Artee Corp., 18 I&N Dec. 366 (Comm. 1982), states the test for determining
whether an alien is coming "temporarily” to the United States to "perform temporary services or labor" is whether
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the need of the petitioner for the duties to be performed is temporary. Matter of Artee holds that it is the nature of
the need, not the nature of the duties, that is controlling.

The petitioner seeks approval of the proffered position as a peakload need.

To establish that the nature of the need is “peakload,” the petitioner must demonstrate that it regularly
employs permanent workers to perform the services or labor at the place of employment and that it needs to
supplement its permanent staff at the place of employment on a temporary basis due to a seasonal or short-
term demand and that the temporary additions to staff will not become a part of the petitioner’s regular
operation. 8 C.F.R. § 214.2(h)(6)(11)(B)(3).

The petitioner described the duties of the proffered position at section 13 on the Application for Alien
Employment Certification (Form ETA 750) as follows:

Ring sizing, 14k and 18k yellow and while gold platinum sizing, reshaping and finish. Chains
and bracelets, soldering, rebuild pins, hinge and polishing. Refurbishing all and any gold,
stlver, or platinum jewelry.

In its final determination notice, the DOL stated that the petitioner had not established a temporary need because
it was using the H-2B program to bring the owner’s brother-in-law into the United States to wait the granting of
his relative petition. The AAO finds no evidence in the record of proceeding to substantiate the DOL’s assertion.
However, the petitioner states in its letter dated January 27, 2006 that “On August 2005 we needed to file for

to work for us. We filed a labor certification petition with the DOL in Harrisburg. The officer which
reviewed our petition suggested the H2B program as an alternative application process after we spoke on the
phone. . . .” The letter does not indicate that the labor certification for a permanent position with the petitioner
was cancelled. Accordingly, the petitioner has demonstrated a permanent need for the beneficiary’s services in
the proffered position. The petitioner has not established that its need to supplement its permanent staff at the
place of employment on a temporary basis is due to a short-term demand and that the temporary additions to
the staff will not become a part of the petitioner’s regular operation.

When asked to explain its temporary need for the beneficiary’s services, the petitioner states that its peakload
work has been detected during the course of doing business with wholesale customers. The petitioner also
states that the period of peakload starts around October and goes until April every year.'

The petitioner submitted a letter entitled “Attachment” which shows its monthly income from October 2004
to March 2005. However, the monthly income represented has not been substantiated by financial evidence,
such as corporate income tax returns, or other financial evidence. Simply going on record without supporting
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter
of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190
(Reg. Comm. 1972)).

' At section 2 of Supplement H to the Form I-129, the petitioner explains its temporary need for the alien’s
services.
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The petitioner also submitted its Employer’s Quarterly Federal Tax Return for the quarters ending December 31,
2003 until March 31, 2005. The returns show the total wages and tips, plus other compensation paid out to its
employees in particular quarters. The petitioner states on appeal that the quarterly tax returns were submitted as
evidence of its peakload during the October 1 to April 30, 2004-2005 time frame for three jewelers.

Upon review, the instant petition is for one position. The petitioner has continually paid out over $25,000 in the
quarters ending December 31, 2003 and 2004. The wages paid out by the petitioner in the quarters ending March
31, 2004 and 2005, decrease by as much as $11,000 and $14,000, respectively. Therefore, the financial evidence
has shown that the petitioner’s peak period of employment is from October 1* until December 31% and not
continuing thereafter until April as represented by the petitioner’s dates of intended employment [October 1, 2005
until April 30, 2006].

In this instance, the petitioner has not shown that it is experiencing an unusual increase in the demand for its
services that is different from its ordinary workload. The petitioner has not carefully documented the peakload
situation through data on its usual workload and staffing needs, and the special needs created by the current
situation. The petitioner has not demonstrated that the additional personnel needed to fill the peakload position
will be engaged in different duties or have different specialty skills than the four workers currently employed by
the company. The petitioner has not provided evidence of its permanent staff.

Moreover, the services to be performed by the beneficiary are ongoing and the petitioner’s need to have an
additional worker to perform these services has not been shown to be a seasonal need. The financial evidence
submitted does not demonstrate that the petitioner’s business activity has formed a pattern where its need for a
gem and diamond worker is for a seven month period and will recur next year at the same time. Absent evidence
of the petitioner’s “peakload” situation to justify its need for the beneficiary’s services, this petition cannot be
approved.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, the petitioner has not met that burden.

ORDER: The appeal is dismissed. The petition is denied.



