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DISCUSSION: The nonirnmigrant visa petition was denied by the Director, Nebraska Service Center, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed and the petition 
will be denied. 

The petitioner is a painting and drywall company. It desires to employ the beneficiaries as spray paint helpers 
pursuant to section lOl(a)(15)(H)(ii)(b) of the Immigration and Nationality Act, 8 U.S.C. 1 lOl(a)(H)(ii)(b) for 
eight months. The Department of Labor (DOL) determined that a temporary certification by the Secretary of 
Labor could be made. The director determined that the petitioner had not established that the need for the 
beneficiaries' services is seasonal and temporary and denied the petition. 

On appeal, the petitioner states that its seasonal labor need is traditionally tied to a season of the year by an event 
or pattern and is of a recuning nature. The petitioner also states that it has complied with all the regulations and 
government requests reasonably and in good faith. 

As discussed below, the M O  agrees with the findings of the director. Upon careful review of the entire record of 
proceeding, the AAO finds that the director's decision to deny the petition was correct in that the petitioner has 
not established a temporary need for the beneficiaries' services. The AAO will dismiss the appeal. 

Section 101(a)(l5)(H)(ii)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 1 lOl(a)(lS)(H)(ii)(b), 
defines an H-2B temporary worker as: 

an alien having a residence in a foreign country which he has no intention of abandoning, who is 
coming temporarily to the United States to perform other temporary service or labor if 
unemployed persons capable of performing such service or labor cannot be found in this country 

The regulation at 8 C.F.R. 5 214.2(h) provides, in part: 

(6) Petition for alien to peflorm temporary nonagricultural sewices or labor (H-2B): 

(i) General. An H-2B nonagricultural temporary worker is an alien who is coming 
temporarily to the United States to perform temporary services or labor, is not displacing 
United States workers capable of performing such services or labor, and whose employment 
is not adversely affecting the wages and working conditions of United States workers. 

(ii) Temporary sewices or labor: 

(A) DeJinition. Temporary services or labor under the H-2B classification refers to 
any job in which the petitioner's need for the duties to be performed by the 
employee(s) is temporary, whether or not the underlying job can be described as 
permanent or temporary. 

(B) Nature of petitioner's need. As a general rule, the period of the petitioner's need 
must be a year or less, although there may be extraordinary circumstances where the 
temporary services or labor might last longer than one year. The petitioner's need for 
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the services or labor shall be a one-time occurrence, a seasonal need, a peakload 
need, or an intermittent need: 

(2) Seasonal need. The petitioner must establish that the services or labor are 
traditionally tied to a season of the year by an event or pattern and are of a recurring 
nature. The petitioner shall specify the period(s) of time during each year in which it 
does not need the services or labor. The employment is not seasonal if the period 
during which the services or labor is not needed is unpredictable or subject to change 
or is considered a vacation period for the petitioner's permanent employees. 8 C.F.R. 
9 2 1 4.2(h)(6)(ii)(B)(2). 

The precedent decision Matter of Artee Corp., 18 I&N Dec. 366 (Comm. 1982), states the test for determining 
whether an alien is coming "temporarily" to the United States to "perform temporary services or labor" is whether 
the need of the petitioner for the duties to be performed is temporary. Matter of Artee holds that it is the nature of 
the need, not the nature of the duties, that is controlling. 

The petitioner seeks approval of the proffered position as a seasonal need. 

To establish that the nature of the need is "seasonal," the petitioner must demonstrate that the services or 
labor are traditionally tied to a season of the year by an event or pattern and are of a recurring nature. The 
petitioner shall specify the period(s) of time during each year in which it does not need the services or labor. 
The employment is not seasonal if the period during which the services or labor is not needed is unpredictable 
or subject to change or is considered a vacation period for the petitioner's permanent employees. 8 C.F.R. 
fj 2 14.2(h)(6)(ii)(B)(2). 

The petitioner described the duties of the proffered position at section 13 on the Application for Alien 
Employment Certification (Form ETA 750) as follows: 

Assists painter to spray-paint surfaces. Fills containers with paint and thinner. Applies 
masking. Installs nozzles in spray guns. Replaces screens and filters. Cleans and prepares 
surface using solvent, sandpaper, wire brush and scraper. This is an entry level position. No 
experience required. Overtime potential. 

The record contains a chart showing the number of temporary workers the petitioner used each month during 
the years 2004 and 2005. The chart shows that the total number of temporary employees employed by the 
petitioner were 15 workers in March, 20 workers from April thru May, twenty-five workers from June to 
September, 20 workers in October and 15 workers in November and no workers from December thru 
February. The chart has not been substantiated by financial or any other documentary evidence to confirm its 
accuracy and establish that the petitioner's business activity has formed a pattern where its need for temporary 
workers is for a certain time period and will recur next year at the same time. The petitioner has not shown 
that its need for the beneficiaries' services is tied to a particular event that recurs every year. Simply going on 
record without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of 
California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 
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The petitioner has also submitted copies of contracts. However, the contracts have no beginning or ending work 
dates and do not contain the signatures of both parties showing that the terms of the contracts have been accepted. 

The petitioner states on appeal that it cannot find available and willing domestic workers to fill the temporary 
positions, and is, therefore, forced to find temporary labor in a foreign workforce. If the petitioner is experiencing 
a severe labor shortage, it can be alleviated through the issuance of immigrant visas. 

The record establishes that the services to be performed by the beneficiaries are ongoing. The petitioner's need to 
have additional workers to perform these services has not been shown to be a seasonal need. Absent evidence of 
the seasonal demand to justify the petitioner's seasonal need for the beneficiary's services, thls petition cannot be 
approved. The petitioner has not established that its need for the beneficiaries' services is seasonal and 
temporary. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. fj 1361. 
Here, the petitioner has not met that burden. 

ORDER: The appeal is dismissed. The petition is denied. 


