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DISCUSSION: The service center director denied the nonirnmigrant visa petition and the matter is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will 
be denied. 

The petitioner is a restaurant that seeks to employ the beneficiary as a trainee for a period of 
approximately 18 months. The petitioner, therefore, endeavors to classify the beneficiary as a 
nonirnrnigrant worker trainee pursuant to section 10 1 (a)(] 5)(H)(iii) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. 4 1 lOl(a)(lS)(H)(iii). 

The record of proceeding before the M O  contains (1) the Form 1-129; (2) the director's denial letter; and 
(3) the petitioner's Form I-290B and supporting documentation. The M O  reviewed the record in its entirety 
before issuing its decision. 

The director denied the petition on the basis of her determination that the petitioner had submitted no 
initial evidence or supporting documentation and, therefore, had not established a basis for eligibility. On 
appeal, counsel contends that the director erred in denying the petition. 

Section 10 1 (a)(l 5)(H)(iii) of the Act, 8 U.S.C. tj 1 101 (a)(lS)(H)(iii), provides classification for an alien 
having a residence in a foreign country, which he or she has no intention of abandoning, who is coming 
temporarily to the United States as a trainee, other than to receive graduate medical education or training, 
in a training program that is not designed primarily to provide productive employment. 

The regulation at 8 C.F.R. tj 214.2(h)(7) states, in pertinent part, the following: 

(ii) Evidence required for petition involving alien trainee- 

(A) Conditions. The petitioner is required to demonstrate that: 

( I )  The proposed training is not available in the alien's own 
country; 

(2) The beneficiary will not be placed in a position which is in the 
normal operation of the business and in which citizens and 
resident workers are regularly employed; 

(3) The beneficiary will not engage in productive employment 
unless such employment is incidental and necessary to the 
training; and 

(4) The training will benefit the beneficiary in pursuing a career 
outside the United States. 

(B) Description of training program. Each petition for a trainee must include 
a statement which: 

( I )  Describes the type of training and supervision to be given, and 
the structure of the training program; 
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(2) Sets forth the proportion of time that will be devoted to 
productive employment; 

(3) Shows the number of hours that will be spent, respectively, in 
classroom instruction and in on-the-job training; 

(4) Describes the career abroad for which the training will prepare 
the alien; 

(5) Indicates the reasons why such training cannot be obtained in 
the alien's country and why it is necessary for the alien to be 
trained in the United States; and 

(6) Indicates the source of any remuneration received by the 
trainee and any benefit which will accrue to the petitioner for 
providing the training. 

(iii) Restrictions on training program for alien trainee. A training program may not 
be approved which: 

(A) Deals in generalities with no fixed schedule, objectives, or means of 
evaluation; 

(B) Is incompatible with the nature of the petitioner's business or enterprise; 

(C) Is on behalf of a beneficiary who already possesses substantial training 
and expertise in the proposed field of training; 

(D) Is in a field in which it is unlikely that the knowledge or skill will be 
used outside the United States; 

(E) Will result in productive employment beyond that which is incidental 
and necessary to the training; 

(F) Is designed to recruit and train aliens for the ultimate staffing of domestic 
operations in the United States; 

(G) Does not establish that the petitioner has the physical plant and 
sufficiently trained manpower to provide the training specified; or 

(H) Is designed to extend the total allowable period of practical training 
previously authorized a nonimmigrant student. 

The record indicates that the petitioner e-filed the instant petition on February 27, 2008. The petitioner, 
however, did not submit any supporting documentation to the service center within seven days, as 
specified in the e-filing instructions. Nor did the petitioner fully complete the Form 1-129. On appeal, 
counsel submits a letter. 
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Upon review, the AAO agrees with the director's finding that the petitioner's proposed training program 
does not meet the regulatory requirements to establish eligibility for the nonimmigrant visa. 

The regulation at 8 C.F.R. $ 214.2(h)(7)(ii)(A)(I) requires a demonstration that the proposed training is 
not available in the alien's own country, and the regulation at 8 C.F.R. $ 214.2(h)(7)(ii)(B)(5) requires the 
petitioner to submit a statement which indicates the reasons why the training cannot be obtained in the 
alien's country and why it is necessary for the alien to be trained in the United States. The petitioner has 
failed to establish that the beneficiary would be unable to obtain training in Thai cooking in her home 
country. It has failed to satisfy 8 C.F.R. $9 214.2(h)(7)(ii)(A)(l) and 214.2(h)(7)(ii)(B)(S). 

The regulation at 8 C.F.R. fj 214.2(h)(7)(ii)(A)(2) requires a demonstration that the beneficiary will not be 
placed in a position which is in the normal operation of the business and in which citizens and resident 
workers are regularly employed. The petitioner has failed to make such a demonstration. Given the lack 
of details regarding the structure of the proposed training program contained in the record, it appears as 
though the beneficiary would simply be hired as a cook for a period of 18 months. The petitioner has 
failed to establish that the beneficiary would not be placed into a position which is in the normal 
operation of the petitioner's business, and in which citizens and resident workers are regularly employed. 
The petitioner has failed to satisfy 8 C.F.R. $ 214.2(h)(7)(ii)(A)(2). 

The regulation at 8 C.F.R. $ 214.2(h)(7)(ii)(A)(3) requires a demonstration that the beneficiary will not 
engage in productive employment unless such employment is incidental and necessary to the proposed 
training, and 8 C.F.R. $ 214.2(h)(7)(iii)(E) precludes approval of a proposed training program which 
would result in the beneficiary engaging in productive employment beyond that which is incidental and 
necessary to the training. It appears from counsel's description of the proposed training program that the 
beneficiary would engage primarily in productive employment while participating in the proposed 
training program. The petitioner has failed to satisfy 8 C.F.R. $ 214.2(h)(7)(ii)(A)(3), and 
8 C.F.R. $ 2 14.2(h)(7)(iii)(E) precludes approval of this petition. 

The regulation at 8 C.F.R. $ 214,2(h)(7)(ii)(B)(I) requires the petitioner to describe the type of training 
and supervision to be given, and the structure of the training program. The information contained in the 
record of proceeding is extremely vague, and leaves the AAO with very little idea of what the beneficiary 
would actually be doing on a day-to-day basis. The petitioner has not provided a detailed training outline, 
sample reading materials, sample lesson plans, or any other evidence that would clearly explain what the 
beneficiary will actually be doing while participating in the training program. The petitioner is not 
required to provide an exhaustive account of how the beneficiary is to spend every hour, or even every 
day, of the training program. However, it must explain how the beneficiary will actually be spending her 
time while participating in the training program; generalized objectives are insufficient. Here, the 
petitioner has failed to provide a meaningful description, beyond generalities, of what the beneficiary 
would actually be doing, on a day-to-day basis, for much of the proposed training program. Nor has the 
petitioner described the nature of the supervision that the beneficiary would receive. For all of these 
reasons, the petitioner has failed to satisfy 8 C.F.R. 9 214.2(h)(7)(ii)(B)(I). 

The regulation at 8 C.F.R. $9 214.2(h)(7)(ii)(B)(2) requires the petitioner to set forth the proportion of 
time that will be devoted to productive employment. The petitioner has failed to do so. The petitioner, 
therefore, has failed to satisfy 8 C.F.R. $3 214.2(h)(7)(ii)(B)(2). 
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The regulation at 8 C.F.R. 33 214.2(h)(7)(ii)(B)(3) requires the petitioner to set forth the number of hours 
that will be spent, respectively, in classroom instruction and in on-the-job training. The petitioner has 
failed to do so. The petitioner, therefore, has failed to satisfy 8 C.F.R. $ 214.2(h)(7)(ii)(B)(3). 

The regulation at 8 C.F.R. $5 214.2(h)(7)(ii)(B)(6) requires the petitioner to indicate the source of 
remuneration received by the trainee and any benefit which will accrue to the petitioner for providing the 
training. The petitioner has failed to describe the benefit that will accrue to the petitioner for providing 
the training. The petitioner, therefore, has failed to satisfy 8 C.F.R. $9 214.2(h)(7)(ii)(B)(6). 

The regulation at 8 C.F.R. $ 214.2(h)(7)(iii)(A) precludes approval of a petition that deals in generalities 
with no fixed schedule, objectives, or means of evaluation. In finding that the petitioner has failed to 
satisfy this criterion, the AAO incorporates here its previous discussion regarding the petitioner's vague 
and generalized description of the training program. Again, the petitioner is not required to provide an 
exhaustive account of how the beneficiary is to spend every hour, or even every day, of the training 
program. However, it must explain how the beneficiary will actually be spending her time while 
participating in the training program. Here, it has failed to do so. Nor has the petitioner explained how 
the beneficiary will be evaluated. Finally, the AAO notes counsel's statement that the proposed training 
will last "approximately" 18 months, which is not indicative of a training program with a fixed schedule. 
For all of these reasons, 8 C.F.R. $ 214.2(h)(7)(iii)(A) precludes approval of this petition. 

The regulation at 8 C.F.R. 9 214.2(h)(7)(iii)(C) precludes approval of a petition that is on behalf of a 
beneficiary who already possesses substantial training and expertise in the proposed field of training. The 
petitioner has failed to address .this criterion. Accordingly, 8 C.F.R. $ 214.2(h)(7)(iii)(C) precludes 
approval of this petition. 

The regulation at 8 C.F.R. 3 214.2(h)(7)(iii)(F) precludes approval of a petition which is designed to 
recruit and train aliens for the ultimate staffing of domestic operations in the United States. The 
petitioner has failed to address this criterion. Given the lack of information contained in the record of 
proceeding, it appears that the purpose of the proposed training program is to train the alien for the 
ultimate staffing of the petitioner's restaurant. Accordingly, 8 C.F.R. 9 214.2(h)(7)(iii)(F) precludes 
approval of this petition. 

Finally, 8 C.F.R. $ 214.2(h)(7)(iii)(G) precludes approval of a petition in which the petitioner has failed to 
establish that it has the physical plant and sufficiently trained manpower to provide the training specified 
in the petition. The petitioner has not addressed this criterion. The record does not contain floorplans, 
pictures of training space, or any other evidence to establish that the petitioner has the physical plant to 
provide an 18-month training program. Nor has the petitioner demonstrated that it has the manpower to 
provide this training program. It has failed to identify who would supervise the beneficiary during the 
entire 18-month period. If the petitioner's owner would supervise the beneficiary during this entire time, 
then it is unclear who would attend to the owner's regular duties and responsibilities during this time. 
The regulation at 8 C.F.R. 3 2 14.2(h)(7)(iii)(G) precludes approval of this petition. 

For all of these reasons, the petition may not be approved. An application or petition that fails to comply 
with the technical requirements of the law may be denied by the AAO even if the Service Center does not 
identify all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United States, 
229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), a f d .  345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 
891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis). 
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The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as 
an independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 
8 U.S.C. 9 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


