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DISCUSSION: This is a motion to reopen the Associate Commissioner 
for Examination's decision dismissing the appeal of the denial of 
the nonimmigrant visa petition. This motion to reopen will be 
granted and the previous decision of the Associate Commissioner for 
Examinations will be affirmed in part. 

The petitioner is a hotel. It seeks classification of the 
beneficiary as a food and beverage management trainee for a period 
of 20 months. The director determined that the petitioner had not 
demonstrated that the training will benefit the beneficiary in 
pursuing a career outside the United States. The director also 
determined that the beneficiary already possessed substantial 
training and expertise in the proposed field of training. 

On appeal, the Associate Commissioner for Examination's determined 
that the petitioner had demonstrated that the training will benefit 
the beneficiary in pursuing a career outside the United States, and 
therefore, had overcome that portion of the director's objectives. 
The Associate Commissioner affirmed the part of the director's 
decision that stated that the beneficiary already possessed 
substantial training and expertise in the proposed field of 
training. Finally, the Associate Commissioner, beyond the decision 
of the director, determined that the petitioner had not 
demonstrated that the proposed training is not available in the 
beneficiary's own country. 

Counsel states on motion that the petitioner's response to the 
Service's request for additional evidence was reasonable, specific 
and sufficient to document that the proposed training is not 
available in the beneficiary' s home country of Nepal. Counsel also 
states on motion that the beneficiary was studying hotel and resort 
administration as a J-1, exchange visitor, and not as an F-1, 
student. Counsel further states that the beneficiary does not have 
any practical training or experience in the proposed field that 
would render her ineligible for an H-3 classification. 

Section 101 (a) (15) (H) (iii) of the Immigration and Nationality Act 
(the Act) , 8 U.S.C. 1101 (a) (15) (H) (iii) , provides classification to 
an alien having a residence in a foreign country which he or she 
has no intention of abandoning who is coming temporarily to the 
United States as a trainee, other than to receive graduate medical 
education or training, in a training program that is not designed 
primarily to provide productive employment. 

The regulation at 8 C.F.R. 214.2(h) (7) states, in pertinent part: 

(ii) Evidence required f o r  p e t i  t ion involving a l i e n  
t ra inee-  - (A) Conditions. The petitioner is required to 
demonstrate that: 
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(1 The proposed training is not available in the 
alien's own country; 

(2) The beneficiary will not be placed in a position 
which is in the normal operation of the business and in 
which citizens and resident workers are regularly 
employed; 

( 3 )  The beneficiary will not engage in productive 
employment unless such employment is incidental and 
necessary to the training; and 

( 4 )  The training will benefit the beneficiary in 
pursuing a career outside the United States. 

(B) D e s c r i p t i o n  o f  t r a i n i n g  program. Each petition for 
a trainee must include a statement which: 

(1) Describes the type of training and supervision to be 
given, and the structure of the training program; 

(2) Sets forth the proportion of time that will be 
devoted to productive employment; 

(3) Shows the number of hours that will be spent, 
respectively, in classroom instruction and in on-the-job 
training; 

( 4 )  Describes the career abroad for which the training 
will prepare the alien; 

(5) Indicates the reasons why such training cannot be 
obtained in the alien's country and why it is necessary 
for the alien to be trained in the United States; and 

( 6 )  Indicates the source of any remuneration received by 
the trainee and any benefit which will accrue to the 
petitioner for providing the training. 

(iii) R e s t r i c t i o n s  on t r a i n i n g  program f o r  a l i e n  t r a i n e e .  
A training program may not be approved which: 

(A) Deals in generalities with no fixed schedule, 
objectives, or means of evaluation; 

(B) Is incompatible with the nature of the petitioner's 
business or enterprise; 

( C )  Is on behalf of a beneficiary who already possesses 
substantial training and expertise in the proposed field 
of training; 
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(D) Is in a field in which it is unlikely that the 
knowledge or skill will be used outside the United States; 

(E) Will result in productive employment beyond that 
which is incidental and necessary to the training; 

(F) Is designed to recruit and train aliens for the 
ultimate staffing of domestic operations in the United 
States; 

( G )  Does not establish that the petitioner has the 
physical plant and sufficiently trained manpower to 
provide the training specified; or 

(H) Is designed to extend the total allowable period of 
practical training previously authorized a nonimmigrant 
student. 

On motion, counsel submitted three letters from the top ranking 
four star hotels in Nepal. The letters indicate that the Nepalese 
hotel industry training programs are not very developed around the 
use of the latest technology. The petitioner's training program 
focuses on knowledge of and skills in computer applications for the 
hotel and restaurant industry. The petitioner has now shown that 
the training is not available in the benef iciaryf s home country. 

The record indicates that the beneficiary will receive a Bachelor's 
degree in Hotel and Resort Administration this summer from New 
Hampshire College. The petitioner states that the beneficiary has 
no formal training or experience in the field of food and beverage 
management other than what was learned theoretically in college. 
However, absent the beneficiary' s college transcript and work 
experience the petitioner has not shown that the beneficiarv does 
not already have substantial training and expertise in the proposed 
field of training. 

In nonimmigrant visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not met that burden. 

ORDER : The order of September 14, 2000 is af f irmed in 
part. The petitioner has not shown that the 
beneficiary does not already have substantial 
training and expertise in the proposed field 
of training. 


