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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, California Service Center, and is now before the 
Associate Commissioner for Examinations on appeal. The appeal will 
be dismissed. 

The petitioner is a dental practice. It seeks classification of 
the beneficiary as a dental trainee for a period of 22 months. The 
director determined that the petitioner's training program deals in 
generalities with no fixed schedule, objectives or means of 
evaluation. The director also determined that the petitioner has 
not demonstrated that the proposed training is not available in the 
beneficiary's own country. The director also decided that the 
beneficiary already possessed substantial training and expertise in 
the proposed field of training. Finally, the director decided that 
the petitioner did not establish that the beneficiary will not 
engage in productive employment. 

On appeal, counsel states that the petitioner maintains that the 
proposed training meets the criteria for classification as an H-3 
and the change of status should be granted to the beneficiary. 
Further, counsel states that the Service erred in its assessment of 
the training programsf objectives, methods and purpose. 

Section lOl(a) (15) (H) (iii) of the Immigration and Nationality Act 
(the Act) , 8 U. S. C. 1101 (a) (15) (H) (iii) , provides classification to 
an alien having a residence in a foreign country which he or she 
has no intention of abandoning who is coming temporarily to the 
United States as a trainee, other than to receive graduate medical 
education or training, in a training program that is not designed 
primarily to provide productive employment. 

The regulation at 8 C.F.R. 214.2 (h) (7) states, in pertinent part: 

(ii) Evidence required f o r  p e t i t i o n  involving a l i e n  
t ra inee-  - (A) Conditions. The petitioner is required to 
demonstrate that: 

(1) The proposed training is not available in the 
alien's own country; 

(2) The beneficiary will not be placed in a position 
which is in the normal operation of the business and in 
which citizens and resident workers are regularly 
employed; 

(3) The beneficiary will not engage in productive 
employment unless such employment is incidental and 
necessary to the training; and 

( 4 )  The training will benefit the beneficiary in 
pursuing a career outside the United States. 
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(B) D e s c r i p t i o n  o f  t r a i n i n g  program. Each petition for 
a trainee must include a statement which: 

(1) Describes the type of training and supervision to be 
given, and the structure of the training program; 

(2) Sets forth the proportion of time that will be 
devoted to productive employment; 

(3) Shows the number of hours that will be spent, 
respectively, in classroom instruction and in on-the-job 
training; 

(4) Describes the career abroad for which the training 
will prepare the alien; 

(5) Indicates the reasons why such training cannot be 
obtained in the alien's country and why it is necessary 
for the alien to be trained in the United States; and 

( 6 )  Indicates the source of any remuneration received by 
the trainee and any benefit which will accrue to the 
petitioner for providing the training. 

(iii) R e s t r i c t i o n s  on  t r a i n i n g  program f o r  a l i e n  t r a i n e e .  
A training program may not be approved which: 

(A) Deals in generalities with no fixed schedule, 
objectives, or means of evaluation; 

( B )  Is incompatible with the nature of the petitioner's 
business or enterprise; 

(C)  Is on behalf of a beneficiary who already possesses 
substantial training and expertise in the proposed field 
of training; 

(D) Is in a field in which it is unlikely that the 
knowledge or skill will be used outside the United States; 

(E) Will result in productive employment beyond that 
which is incidental and necessary to the training; 

(F) Is designed to recruit and train aliens for the 
ultimate staffing of domestic operations in the United 
States; 

( G )  Does not establish that the petitioner has the 
physical plant and sufficiently trained manpower to 
provide the training specified; or 
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(H) Is designed to extend the total allowable period of 
practical training previously authorized a nonimmigrant 
student. 

The petitionerf s training program requires 22 months for 
completion. The petitioner wishes to provide the beneficiary with 
advanced training in a program covering cosmetic and restorative 
dentistry. The petitioner intends to establish a dental center in 
the Philippines and employ the beneficiary as chief dentist and 
manager. 

The petition indicates that the beneficiary already has skills 
related to the training. His college transcript shows that the 
beneficiary's coursework includes restorative dentistry. The 
petitioner states that the beneficiary is a doctor of dental 
medicine who graduated from the University of the East College of 
Dentistry in Manila, Philippines, in 1988. He has several years of 
professional experience in the field of dentistry from September 
1993 to September 1998. Further, the beneficiary passed the U.S. 
National Board Dental Examinations Part I & 11. Absent a detailed 
description of all the beneficiary's educational coursework, 
experience, and training, the beneficiary may already have 
substantial training and expertise in the proposed field of 
training. 

The petitioner explains that training in the knowledge of new 
techniques, procedures and technologies for restorative and 
cosmetic dentistry is not available in the ~hilipphes. Simply 
going on record without supporting documentary evidence is not 

classified as a nonirnmigrant trainee, in the absence bf a showing 
that the training is not available in her own country and that the 
purported training is not essentially experience in repetition, 
review, and practical application of skills. See Matter of 

18 I&N Dec. 164 (Comm. 1981) . No evidence has been 
presented that such training does not exist in the beneficiary's 
home country. 

The petitioner's training program deals in generalities with no 
fixed schedule, objectives, or means of evaluation. The training 
program does not include the number of hours that will be spent in 
each course, who will be providing the training and the means by 
which the instructor(s) will be evaluating the trainee. 

The petitioner ng program will be personally 
supervised by , based on his individual 
experience and a1 dentist and owner of the 
~acif ic Bay ~ental Clinic. The petitioner has not explained how he 
will be responsible for the beneficiary's overall supervision in a 
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program consisting primarily of full-time practical (on-the-job) 
training, including patient and product preparations, observation 
of dentistry procedures and maintenance for 35 hours a week, and 
still be able to perform his duties as a dental surgeon. The 
duration of each phase of the training program was adapted 
according to the petitioner's assessment of the time that it would 
take the beneficiary to sufficiently observe and practice the 
subjects and procedures discussed in each phase of the training 
program. The beneficiary will be paid $20,000 a year. Therefore, 
the petitioner has not shown that the beneficiary will be engaged 
in productiveemployment beyond that necessary and incidental to 
the training. 

The petition cannot be approved for other reasons. The petitioner 
has not demonstrated that the beneficiary will not be placed in a 
position which is in the normal operation of the business and in 
which citizens and resident workers are regularly employed. 

In nonimmigrant visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not met that burden. 

ORDER: The appeal is dismissed. 


