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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner is a manufacturing firm which seeks to employ the
beneficiary as a trainee for an additional period of one year. The
director determined that the beneficiary’s training program would
consist largely of productive labor.

On appeal, the petitioner agrees that the training program will be
primarily productive labor but also indicates that such labor is an
integral part of the beneficiary’s training. The petitioner also
states the beneficiary will work with a trained journeyman at all
times.

Section 101 (a) (15) (H) (iii) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101 (a) (15) (H) (iii) describes an H-3 trainee
as:

Having a residence in a foreign country which he has no
intention of abandoning who is coming temporarily to the
United States as a trainee, other than to receive
graduate medical education in a training program that is
not designed primarily to provide productive employment

8 C.F.R. 214.2(h) (7) (ii)provides a 1list of criteria for H-3
training programs. The petitioner must demonstrate that the
beneficiary will not be placed in a position which is in the normal
operation of the business and in which citizens and resident
workers are regularly employed. The petitioner must also
demonstrate that the beneficiary will not engage in productive
labor unless such employment is incidental and necessary to the
training. The petitioner must also set forth the proportion of time
to be devoted to productive employment. In Matter of Koyama, 11 I&N
Dec. 424 (Reg. Comm. 1965), the regional commissioner determined
that a petition for an H-3 trainee was properly denied because the
training program was excessive in length, repetitious, and would
consist principally of on-the-job experience.

The petitioner indicates that the majority of the beneficiary’s
time will be devoted to productive employment. The petitioner has
not shown that the proposed training is other than productive
employment. Furthermore, the petitioner has not established that
the beneficiary will not be placed in a position which is in the
normal operation of the business. The training program appears
excessive and to consist primarily of on-the-job experience. In
view of the foregoing, it is concluded that the petition may not be
approved.
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The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed.

ORDER: The appeal is dismissed.



