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DISCUSSION: The Director of the Nebraska Service Center denied
the nonimmigrant visa petition, and the matter is now before the
Associate Commissioner for Examinations on appeal. The appeal
will be dismissed.

The petitioner is a citizen of the United States who seeks to
classify the beneficiary, a native and citizen of Somalia, as the
fiancé(e) of a United States citizen pursuant to section
101 (a) (15) (K) of the Immigration and Nationality Act (the Act), 8
U.S.C. 1101 (a) (15) (K).

The director denied the petition after determining that the
petitioner and the beneficiary were currently married. On appeal,
the petitioner submits a statement.

Section 101 (a) (15) (K) of the Immigration and Nationality Act (the
Act), 8 U.S.C. 1101(a) (15)(K), states that an alien may be
classified as a fiancé(e) if he or she:

(1) 1is the fiancée or fiancé of a citizen of the
United States and who seeks to enter the United
States solely to conclude a valid marriage with
the petitioner within ninety days after admission;
or

(ii) has concluded a valid marriage with a citizen of
the United States who is the petitioner, is the
beneficiary of a petition to accord a status under
section 201 (b) (2) (A) (1) that was filed under
section 204 by the petitioner, and seeks to enter
the United States to await the approval of such
petition and the availability to the alien of an
immigrant visa * * *

According to the petitioner, she and the beneficiary were married
in Nairobi, Kenya on September 12, 2000. On appeal, the
petitioner states that she now realizes that she used the wrong
application and hopes that this matter can be quickly resolved.

The Service may not approve this I-129F petition. Once the
marriage between the petitioner and the beneficiary occurred, the
beneficiary no longer met the statutory definition of a fiancé
found in section 101(a) (15) (K) (i) of the Act because he (1) was a
spouse, not a fiancé, of a United States citizen, and (2) would
not be seeking to enter the United States solely to conclude a
valid marriage with the petitioner.

Additionally, the beneficiary is not eligible for classification
as a fiancé under section 101 (a) (15) (K) (ii)- of the Act because the
petitioner did not present any evidence that her spouse (the
beneficiary) is the beneficiary of a petition to accord a status
under section 201 (b) (2) (A) (i) that was filed under section 204 by
the petitioner.



If the petitioner would like her spouse to be classified as the
beneficiary of a petition to accord a status under section
201(b) (2) (A) (1) that was filed wunder section 204 by the
petitioner, the petitioner should file a Petition for Alien
Relative (Form I-130) with the Service. The Form I-130 with its
accompanying instructions may be obtained from a local Immigration
and Naturalization Service (INS) office, through the 1INS’s
official website at www.ins.usdoj.gov, or by phone at 1-800-870-
3676.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The
petitioner has not met that burden.

ORDER: The appeal is dismissed.



