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DISCUSSION: The nonimmigrant visa petition was denied by the Director, Missouri Service Center, and is now on
appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed.

The petitioner is a naturalized citizen of the United States who seeks to classify the beneficiary, a native and citizen of
the Philippines, as the child of a nonimmigrant spouse pursuant to section 101(a)(15)(K) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(K).

The director denied the petition after determining that the beneficiary did not qualify for designation as a K4
nonimmigrant. See Decision of the Director, dated August 30, 2002,

Section 101(a)(15)(K) of the Act, 8 US.C. § 1 101(a)(15)(K), provides nonimmigrant classification to an alien who:

(1) is the fiancé(e) of a U.S. citizen and who secks to enter the United States solely to conclude a
valid marriage with that citizen within 90 days after admission;

(i) has concluded a valid marriage with a citizen of the United States who is the petitioner, is the
beneficiary of a petition to accord a status under section 201(b)(2)(A)(i) that was filed under section
204 by the petitioner, and seeks to enter the United States to await the approval of such petition and
the availability to the alien of an immigrant visa; or

’
(iit) is the minor child of an alien described in clause (i) or (i) and is accompanying, or following to
join, the alien.

8 C.F.R. § 214.2(k)(7) provides, in part:

To be classified as a K-3 spouse as defined in section 101(a)(15)(K)(ii) of the Act, or the K-4
child of such alien defined in section 101(a)(15)(K)(iii) of the Act, the alien spouse must be the
beneficiary of an immigrant visa petition filed by a U.S. citizen on Form I-130, Petition for Alien
Relative, and the beneficiary of an approved petition for a K-3 nonimmigrant visa filed on Form I-
129F.

The petitioner asserts that the clear intent of the Legal Immigration Family Equity (LIFE) Act is to reunite the
family of an American citizen awaiting the availability of an immigrant visa and that the decision of the
Immigration and Naturalization Service [now Citizenship and Immigration Services (CIS)] violates the equal
protection clause of the United States Constitution. See In Re: I-129F Petition fo_ Ir. as
K-4, dated September 16, 2002. While the AAO recognizes the purposes of the LIFE Act, the AAO also
adopts a construction of the pertinent statute garnered from the plain meaning of its language. Section
101(a)(15)(K)(iii) of the Act clearly provides for nonimmigrant classification of minor children of aliens
qualifying under sections 101(a)(15)(K)(i) and (ii) of the Act. The statute does not make provision for the
minor child of the petitioner. The beneficiary in the current application is not the minor child of either the
fiancée or spouse of the petitioner.

Further, the petitioner contends that section 101(a)(15)(K)(iii) of the Act violates the beneficiary’s equal
protection under the law in violation of the Constitution. Jd. at 5. The petitioner states, “[W]e submit that it
could not have been the intention of the LIFE ACT [sic] to deprive the children of the American citizen
petitioner of the privilege of a K-4 visa simply because there is no K-3 recipient parent.” Id. The AAO finds
no other reasonable construction of the above-cited statute than the one argued against by the petitioner. The
AAOQ notes that the petitioner provides no support for his assertions and does not explain how the CIS
interpretation of the statute violates the beneficiary’s equal protection rights. Further, the petitioner does not
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interpretation of the statute violates the beneficiary’s equal protection rights. Further, the petitioner does not
establish that the beneficiary, a citizen and resident of the Philippines who is not present in the United States,
enjoys the rights and privileges afforded under the United States Constitution.

The appeal will be dismissed because the decision of the director was correct; the beneficiary cannot be
classified as a K-4 nonimmigrant pursuant to section 101(a)(15)(K)(iii)) of the Act, 8 US.C. §
1101(a)(15)(K)(iii), because the petition does not include application for status by the fiancée or spouse of the
petitioner from whom the beneficiary may obtain derivative status as required.

The burden of proof in these proceedings rests solely with the petitioner. See Section 291 of the Act, 8 U.S.C. §
1361. The petitioner has not met that burden. Therefore, the appeal will be dismissed.

ORDER: The appeal is dismissed.



