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DISCUSSION: The nonimmigrant visa petition was approved and subsequently revoked on a Service [now
Citizenship and Immigration Services (CIS)] motion to reopen by the Director, Nebraska Service Center, and is
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed.

The petitioner is a citizen of the United States who seeks to classify the beneficiary, a native and citizen of the
Philippines, as the fiancée of a United States citizen pursuant to section 101(a)(15)(K) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(K).

The director revoked approval of the petition after determining that the petitioner had not established that the
beneficiary could legitimately claim single status as required. See Decision of the Director, dated September 11,
2003.

Section 101(a)(15)(K) of the Act, 8 U.S.C. § 1101(a)(15)(K), provides nonimmigrant classification to an alien
who: :

(1) is the fiancé(e) of a U.S. citizen and who seeks to enter the United States solely to conclude
a valid marriage with that citizen within 90 days after admission;

(i1) has concluded a valid marriage with a citizen of the United States who is the petitioner, is
the beneficiary of a petition to accord a status under section 201(b)(2)(A)(i) that was filed
under section 204 by the petitioner, and seeks to enter the United States to await the
approval of such petition and the availability to the alien of an immigrant visa; or

(iii) is the minor child of an alien described in clause (i) or (ii) and is accompanying, or
following to join, the alien.

Section 214(d) of the Act, 8 U.S.C. § 1184(d), states, in pertinent part, that a fiancé(e) petition:

- . . shall be approved only after satisfactory evidence is submitted by the petitioner to establish
that the parties have previously met in person within two years before the date of filing the
petition, have a bona fide intention to marry, and are legally able and actually willing to
conclude a valid marriage in the United States within a period of ninety days after the alien's
arrival. . ..

In response to the director’s request for evidence and additional information concerning the prior, unterminated
marriage of the beneficiary, the petitioner submitted a copy of a Petition for Declaration of Nullity of Marriage
filed with the Regional Trial Court in Manila, Philippines.

On appeal, the petitioner requests 120 days to submit evidence of the approval of the Petition for Declaration of
Nullity of Marriage from the Regional Trial Court. He further provides three email messages from the attorney
representing the beneficiary in her declaration of nullity proceedings and a letter written by the petitioner
explaining the content of the email messages.

The AAO notes that over 120 days have elapsed since the filing of the appeal by the petitioner on October 8,
2003 and no additional documentation has been received related to the appeal.

The evidence of record establishes that the beneficiary is legally married. Therefore, the beneficiary cannot be
classified as the fiancée of a United States citizen for immigration purposes. Therefore, the appeal will be
dismissed.
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Pursuant to 8 C.F.R. § 214.2(k)(2), the denial of the petition is without prejudice. The petitioner may file a new
Form I-129F petition on the beneficiary's behalf when sufficient evidence is available.

The burden of proof in these proceedings rests solely with the petitioner. See Section 291 of the Act,8US.C. §
1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.



