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DISCUSSION: The nonimrnigrant visa petition was denied by the Director, California Service Center, and is 
now on appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. 

The petitioner is a naturalized citizen of the United States who seeks to classify the beneficiary, a native and 
citizen of Haiti, as the fiance of a United States citizen pursuant to 9 101(a)(15)(K) of the Immigration and 
Nationality Act (the Act), 8 U.S.C.. 1 101(a)(15)(K). 

Section 10 1 (a)(15)(K) of the Act defmes "fiancC(e)" as: 

An alien who is the fiancQ or fiance of a citizen of the United States and who seeks to enter the 
United States solely to conclude a valid marriage with the petitioner within ninety days after 
entry. . . . 

Section 214(d) of the Act, 8 U.S.C.. 1184(d), states in pertinent part that a fiance(e) petition: 

shall be approved only after satisfactory evidence is submitted by the petitioner to establish that 
the parties have previously met in person within two years before the date of filing the petition, 
have a bona fide intention to marry, and are legally able and actually willing to conclude a valid 
mam'age in the United States within a period of ninety days after the alien's arrival . . . 
[emphasis added]. 

It was held in Matter of Souza, 14 I&N Dec. 1 (Reg. Cornm. 1972) that both the petitioner and beneficiary 
must be unmarried and free to conclude a valid marriage at the time the petition is filed. The petitioner filed 
the Petition for Alien FiancC(e) (Form I-129F) with Citizenship and Immmigration Services on July 30,2007. 
The director denied the petition after determining that the petitioner had failed to submit documentary 
evidence that she was legally free to marry the beneficiary at the time the petition was filed. Director's 
Decision, dated April 28,2008. 

On appeal, the petitioner asserts that her divorce hearing was on July 20,2007 and that she was not aware that 
she had to wait three months before her divorce was fmalized. Form I-290B, dated May 20, 2008. The AAO 
notes that the record shows that the petitioner's divorce hearing took place on July 20, 2007. See Notice of 
Assignment from Massachusetts ' Probate and Family Court Department, dated June 26, 2007. However, the 
divorce was not finalized until November 19, 2007. See Certifcate of Divorce Absolute, dated February 26, 
2008. Thus, the fact remains that, at the time of filing, the petitioner was not legally free to marry the 
beneficiary. Therefore, the appeal will be dismissed. 

Pursuant to 8 C.F.R. 214.2(k)(2), the denial of this petition is without prejudice. Now that the petitioner's 
divorce has been finalized, she may file a new I-129F petition on the beneficiary's behalf in accordance with 
the statutory requirements. The burden of proof in these proceedings rests solely with the petitioner. 
Section 291 of the Act, 8 U.S.C.. 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


