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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Texas Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner, a martial arts institution, seeks to extend its
authorization to employ the beneficiary temporarily in the United
States as its administrative manager. The director determined that
the petitioner had not established that the beneficiary’s duties
were primarily those of an executive or manager.

On appeal, counsel submits a brief in rebuttal to the director’s
findings.

To establish L-1 eligibility under section 101 (a) (15) (L) of the
Immigration and Nationality Act (the Act), 8 U.S.C. 1101 (a) (15) (L),
the petitioner must demonstrate that the beneficiary, within three
years preceding the beneficiary’s application for admission into
the United States, has been employed abroad in a qualifying
managerial or executive capacity, or in a capacity involving
specialized knowledge, for one continuous year by a qualifying
organization.

8 C.F.R. 214.2(1) (14) (ii) states that a visa petition under section
101 (a) (15) (L) which involved the opening of a new office may be
extended by filing a new Form I-129, accompanied by the following:

(A) Evidence that the United States and foreign entities
are still qualifying organizations as defined in
paragraph (1) (1) (ii) (G) of this section;

(B) Evidence that the United States entity has been
doing business as defined in paragraph (1) (1) (ii) (H) of
this section for the previous year;

(C) A statement of the duties performed by the
beneficiary for the previous year and the duties the
beneficiary will perform under the extended petition;

(D) A statement describing the staffing of the new
operation, including the number of employees and types of
positions held accompanied by evidence of wages paid to
employees when the beneficiary will be employed in a
managerial or executive capacity; and

(E) Evidence of the financial status of the United
States operation.

The United States petitioner was established in 1998 and states
that it is a wholly-owned subsidiary of

located in —Brazil. The petitioner seeks to exten
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the employment of the beneficiary for a three-year period at an
annual salary of $27,000.

At issue in this proceeding is whether the beneficiary will be
employed in a primarily managerial or executive capacity.

Section 101 (a) (44) (A) of the Act, 8 U.S.C. 1101(a) (44) (A7),
provides:

"Managerial capacity" means an assignment within an
organization in which the employee primarily-

i. manages the organization, or a
department, subdivision, function, or
component of the organization;

ii. supervises and controls the work of other
supervisory, professional, or managerial
employees, or manages an essential function
within the organization, or a department or
subdivision of the organization;

iii. if another employee or other employees
are directly supervised, has the authority to
hire and fire or recommend those as well as
other personnel actions (such as promotion and
leave authorization), or if no other employee
is directly supervised, functions at a senior
level within the organizational hierarchy or
with respect to the function managed; and

iv. exercises discretion over the day-to-day
operations of the activity or function for
which the employee has authority. A
first-line supervisor is not considered to be
acting in a managerial capacity merely by
virtue of the supervisor’s supervisory duties
unless the employees supervised are
professional.

Section 101 (a) (44) (B) of the Act, 8 U.S.C. 1101 (a) (44) (B),
provides:

"Executive capacity" means an assignment within an
organization in which the employee primarily-

i. directs the management of the
organization or a major component or function
of the organization;



Page 4 SRC-00-062-52641

ii. establishes the goals and policies of the
organization, component, or function;

iii. exercises wide latitude in discretionary
decision-making; and

iv. receives only general supervision or
direction from higher level executives, the
board of directors, or stockholders of the
organization.

In his decision, the director noted that the beneficiary as the
head martial arts instructor performs much of the U.S. entity’s
business activity and does not supervise professional employees.

On appeal, counsel states in part that:

[The beneficiary’s] services are still needed in the U.S.
In the position of Administrative Manager, he will
continue to be responsible for managing the financial and
administrative systems necessary for the efficient
operation of the company. He will continue to manage the
financial operations of the company by performing budget
analysis, preparing our monthly and annual budgets,
ensuring company expenditure does not exceed budget
limits, preparing financial and cost analyses,
determining the efficient use of funds, performing cost
accounting functions, reviewing financial statements to
determine the company’s progress, devising and
implementing accounting procedures and methods and hiring
and training staff. [The beneficiary] will also continue
to ensure company compliance with all government
regulations. In addition, he will continue to establish
major economic objectives and policies for the company.
The latter activities involve 65% of his time. [The
beneficiary] directs the business administration
activities for and in
this regard, provides guildance an irection to
subordinate professional staff. Specifically, [the
beneficiary] has trained the General Manager, Director of
Sales and Marketing, whose job functions are to assist
[the beneficiary] with the day-to-day operations of the
company, as well as advertising and marketing the
company’s product. This occupies 25% of his time. As a
senior manager, [the beneficiary] has the highest
authority to recommend personnel actions. Finally, [the
beneficiary] sets teaching methods and coordinates and
trains instructors. This occupies 10% of his time.

The record indicates that the U.S. entity was incorporated on March
23, 1998, and the beneficiary was granted L-1A status from February
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personnel who will relieve the beneficiary from performing
nonqualifying duties. The record contains no comprehensive
description of the beneficiary’s duties that demonstrates that the
beneficiary will be managing or directing the management of a
department, subdivision, function, or component of the petitioning
organization. For this reason, the petition may not be approved.

In visa petition proceedings, the burden of proof remains entirely
with the petitioner. Section 291 of the Act, 8 U.S.C. 1361. Here,
that burden has not been met. :

ORDER: The appeal is dismissed.



