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NTACTISSTON : The nonimmiagrant visa petition was denied by the
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that is central to its appellate jurisdiction, if, when an issue
first came before the AAO, the AAO could be held to be bound to a
service center or district director’s decision of which the AAO may
not even be aware. To say this would be akin to saying that, when
an issue comes before a court of appeals for the first time, the
court of appeals would be bound by a decision of a district court,
even though the court of appeals has jurisdiction to reverse the
district court. See Louisiana Philharmonic Orchestra v. INS, No.
civ. A 98-2855, 2000 WL 282785 at 2 (E.D.La. 2000). On the basis
of the record of proceeding in this case, it is clear that the
beneficiary does not qualify for L-1B classification. Any Service
decision approving a similar L-1B petition was in error.

The AAO is also aware of the judgment of the United States District
Court for the District of Columbia in Delta Air Lines v. United
States Department of Justice, Immigration and Naturalization
Service, Memorandum, No. 98-3050-LFO (D.D.C. 1999). The district
court held that the AAO had erred in revoking, on the grounds of
gross error, L-1B visa petitions that the Service had approved for
Delta Air Lines flight attendants. Id. at 10. This judgment may
well mean that the Service could not revoke the erroneous approval
of a visa petition similar to this petition now before the AAO. It
is important to note, however, that the district court expressly
refrained from deciding that the flight attendants in that case
actually qualified as L-1B nonimmigrants. Id. at 9. The case now
before the AAO does present for decision the issue the district
court did not address: whether the beneficiary actually qualifies
as an L-1B nonimmigrant.

The propriety of the D classification

The director held that, on the basis of the record, the proper
nonimmigrant classification for this beneficiary 1is the D

nonimmigrant classification. The petitioner claims that this
conclusion was erroneous because the beneficiary 1is not an
"ordinary" flight attendant. Instead, he also participates in

ground training and, when functioning as a flight attendant, also
"mentors" other flight attendants concerning Eastern European
passengers. The petitioner also argues that the D classification
does not meet the petitioner’s needs, because of the restrictions

that apply to D nonimmigrant crewmembers, -- in particular the
restriction against service on domestic flights. See 8 C.F.R. §
214.2(d) (1) .

It is clear from the text of the Act, however, that the director’s
conclusion is correct. Section 101(a) (10) of the Act, 8 U.3.C. §
1101 (a) (10), defines a crewman as a "person serving in any capacity
on board a vessel or aircraft." The zrecord shows that the

beneficiary’s primary duty is that of a flight attendant. Even his
"training" and "mentoring" tasks are directly tied to that
occupation. When he serves on a Delta flight he is, without
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question, "serving in any capacity on board [the] aircraft." That
is to say, he serxrves as a member of the crew. As an alien
crewmember, it is the D nonimmigrant classification that applies to
him. INA § 101(a)(15)(D) (i), 8 U.S.C. § 1101(a) (15) (D) (i).

Neither he nor the petitioner can seek to avoid the restrictions on
nonimmigrant crewmembers by claiming that his duties also qualify
him for some other nonimmigrant classification.

Crewmembers are not so much aliens brought to the United States as
they are the instrumental causes of the vessel’s or aircraft’s
coming to the United States. Osaka Shosen Kaisha Line v. United
States, 300 U.S. 98, 102 (1937). The texts of the crewmember
provision, INA §§ 251 through 258, 8 U.S.C. §§ 1281 through 1288,
and the restrictions on a crewmember’s eligibility for other
immigration benefits, Id. §§ 240A(c) (1) and 245(c) (1), 8 U.S.C. §§-
1229b(c) (1) and 1255(c) (1), make it clear that Congress intended
there to be strict controls on nonimmigrant crewmembers -- so that
the humanitarian provision for shore leave does not become a means
of avoiding immigration controls. The petitioner does not want the
beneficiary to be subject to these restrictions. But by including
nonimmigrants serving in any capacity aboard a vessel or aircraft
in the statutory definition of "crewman," INA § 101(a) (10), 8
U.S.C. § 1101(a) (10), it is clear that Congress intended any and
all nonimmigrant crewmembers to be subject to these restrictions.
To admit a nonimmigrant crewmember, who is actually performing
crewmember duties, in another nonimmigrant classification would
frustrate this carefully designed regimen. Given the beneficiary’s
duties, the director correctly held that, if he is to come to the
United States as a nonimmigrant performing flight attendant duties
(even the "enhanced" duties that Delta claims are his), he may do
so only as a D nonimmigrant.

Eligibility for the L-1B classification

Even assuming that it is legally permissible for a nonimmigrant
crewmember to qualify for admission as something other than a D
nonimmigrant classification, a petitioner filing a wvisa petition
must still prove that the crewmember qualifies for that other
classification. To establish L-1 eligibility under section
101 (a) (15) (L) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101 (a) (15) (L), the petitioner must demonstrate that the
beneficiary, within three vyears preceding the beneficiary’s
application for admission into the United States, has been employed
abroad in a qualifying managerial or executive capacity, or in a
capacity involving specialized knowledge, for one continuous year
by a qualifying organization and seeks to enter the United States
temporarily in order to continue to render his or her services to
the same employer or a subsidiary or affiliate thereof in a
capacity that 1is managerial, executive, or involves sgpecialized
knowledge. :
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When a petitioner files a petition seeking the extension of the
approval of an earlier L-1B petition, the petitioner is not
required, as a matter of course, to present supporting evidence.

8 C.F.R. § 214.2(1) (14) (1) . The director may, however, ask for
evidence proving that the alien qualifies for classification as an
L-1B nonimmigrant. Id. In this case, the director did request
supporting documentation. The regulation relating to an initial

petition, 8 C.F.R. § 214.2(1) (3), specifies the sort of evidence
that establishes the beneficiary’s eligibility:

(i) Evidence that the petitioner and the organization
which employed or will employ the alien are qualifying
organizations as defined in paragraph (1) (1) (ii) (G) of
this section.

(ii) Evidence that the alien will be employed in an
executive, a managerial, or specialized knowledge
capacity, including a detailed description of the
services to be performed.

(iii) Evidence that the alien has at least one continuous
year of full-time employment abroad with a qualifying
organization within the three years preceding the filing
of the petition

(iv) Evidence that the alien’s prior year of employment
abroad was in a position that was managerial, executive,
or involved specialized knowledge and that the alien’s
prior education, training, and employment qualifies
him/her to perform the intended services in the United

States.
The U.S. petitioner, Delta Air Lines, Inc., states that it was
established in 1967, and that it is a branch of the foreign office
of Delta Air Lines, Inc., located in London. The petitioner

declares 74,000 employees and a gross annual income of
approximately $14.7 billion. It seeks to extend its authorization
to employ the beneficiary for two years at an annual salary of
$23,676.

This case presents two related, but distinct, issues. The first is

whether the beneficiary possesses gpecialized knowledge. The
second is whether the intended employment is in a capacity that
requires specialized knowledge. In order to prevail in this

appeal, the petitioner must prove, by a preponderance of the
evidence, that each of these requirements is satisfied. That is to
say, the petitioner must establish both that the beneficiary
possesses gpecialized knowledge and that the employment requires a
person who possesses this gpecialized knowledge.
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Section 214(c) (2)(B) of the Act, 8 U.S.C. § 1184(c)(2)(B),
provides:

(A)n alien is considered to be sgerving in a capacity
involving specialized knowledge with respect to a company
if the alien has a special knowledge of the company
product and its application in international markets or
has an advanced level of knowledge of processes and
procedures of the company.

8 C.F.R. & 214.2(1) (1) (ii) (D) states:

Specialized knowledge means special knowledge possessed
by an individual of the petitioning organization’s
product, service, research, equipment, techniqgues,
management, or other interests and its application in
international markets, or an advanced level of knowledge
or expertise in the organization’s processes and
procedures.

Before discussing the evidence, it is necessary to note that the
petitioner has presented evaluations from five individuals whom the
petitioner considers to be "expert" witnesses concerning the cross-
cultural training program. Drawing an analogy from the Federal
Rules of Evidence, the determination whether to admit testimony as
"expert" testimony depends on whether the testimony will "assist
the trier of fact to understand the evidence or to determine a fact

in issue." FRE 702. There is no dispute, however, concerning
whether the beneficiary has skills that are useful to the
petitioner. The question is the legal gquestion whether these
skills qualify as "specialized knowledge." None of the statements

provide any foundation for concluding that the proffered "experts™
are actually qualified to give expert opinions on what gualifies as
"specialized knowledge® for purposes of the L-1B nonimmigrant visa
classification. It is for the AAO to resolve this legal issue, and
the AAO concludes that the information from the proposed experts
does not aid the AAQ in regolving the factual issues that must be
resolved to answer the legal question. For these reasons, the AAO
declines to recognize the individual evaluators as expert
witnesses. '

Turning now to the evidence, the petitioner stated that the
beneficiary is a customer service coordinator and that his duties
are to:

Ensure passenger safety and provide on board
transatlantic and domestic flight services, apply
specialized knowledge of Delta’s European inflight
services product to serve as flight attendant, crew
trainer and on-board mentor.
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The petitioner explained that the beneficiary serves as a subject
matter expert who participates in training and mentoring U.S.-based
flight attendants, and further described the beneficiary’s duties
as follows:

The flight attendants relocated by Delta from Warsaw to
JFK are the only employees in its work force who possess
specialized knowledge of that unique service product.
These flight attendants have been Delta’s front line
customer service providers for leisure and business
travelers for FEastern and Southern Europe since Delta
acquired the European zroutes...This flight base was
Delta’s only flight attendant base in Europe, and the
Warsaw-based flight attendants located there applied the
particular procedures, regulations, norms, service
techniques and customers that are the components of
Delta’s proprietary, European in-flight service product.
Indeed, it is their provision of that product that is a
significant factor leading customers in Europe to select
Delta over other foreign flag (or U.S. flag) carriers.

* * *

As a group, these flight attendants have achieved
exceptional performance levels, and specialized knowledge
and skills, including the following:

1. Our Warsaw flight attendants have successfully
serviced our international customers throughout Europe
and are highly skilled in managing the service challenges
of working with diverse cultural and language dgroups.

2. Our Warsaw flight attendants are exceptionally adept
at recognizing the potential impact our on-board product
can have on the international customer who has limited or
no understanding the English language and U.S. culture.

3. Many have earned up to eleven vyears of flying
experience (including flying time with Pan Am), with a
majority of their flying time serving our German and
Russian passengers, including flying to and from Moscow -
and St. Petersburg, as well as to other Southern and
Eastern European cities.

In view of their specialized experience and proven skills
in providing the distinctive Eastern European in-flight
service product, Delta is relying on the formerly Warsaw-
based flight attendants to assist the company in three
critical ways:
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- they are a resource for the ongoing development and
refinement of that unique product and the Eastern
European cross-cultural training and mentoring program
that corresponds to it;

- they are implementing the multi-faceted cross-cultural
training program for its JFK-based flight attendants that
ultimately will be rolled out to all Delta flight
attendants who service international routes; and

- they are continuing to provide the Eastern European in-
flight service product on transatlantic and domestic feed
flights, during which they advise and guide U.S.-based
flight attendants in the nuances and requirements of that
product.

The petitioner explained that the beneficiary will be part of a
team of flight attendants who will serve as facilitators in an
Eastern European Cross-Cultural Training Program.

In a letter dated June 15, 2000, the petitioner was requested to
respond to the following:

Submit a detailed description of "Delta’s proprietary,
European in-flight service product" referred to in your
letter. Submit a detailed description of the
beneficiary’s specialized knowledge of "Delta’s
proprietary, European in-flight service product."

Submit Delta’s corporate Jjob description, including
education, training, and experience requirements, for
customer service coordinators.

What percentage of the beneficiary’s time is spent as a
Module 5 facilitator? A subject matter expert? An on-
board mentor? A customer service coordinator? Submit
documentary evidence, such as personnel and payroll
records, to corroborate your answers. Submit copies of
all on board mentor program monthly reports written by
the beneficiary in the last year.

What percentage of the beneficiary’s time is spent on
international flights to Eastern Europe? Other
international flights? Domestic flights? Submit
documentary evidence, such as personnel and payroll
records, to corroborate your answers.

In a letter dated September 6, 2000, Delta’s Director of Flight
Attendants argued that the beneficiary and the other Warsaw-based
flight attendants "are the only flight attendants who in fact know
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how to apply the Delta in-flight service product to the special
needs of our Eastern European passengers."

The petitioner submitted a subject matter expert program guide for
Eastern Europe showing that the beneficiary will assist @ an
instructor during a four-hour training session for other flight
attendants. According to the program guide, the beneficiary’s
primary duties as a subject matter expert will be as a flight
attendant. The beneficiary will serve as an onboard mentor "when
time and situation permit." (Eastern Europe Subject Matter Expert
Program Guide, p. 11). The beneficiary’s qualifications as a
subject matter expert are said to include:

-Knowledge of historical and current cultural, political,
economic, and social norms

-First hand experience and knowledge of the region
-EBExperience working Delta’s Eastern European routes
-Knowledge of the distinctive cultural norms as applied
to business and leisure travel

There is no discussion as to how the petitioner tested or measured
the Dbeneficiary’s qualifications based on his knowledge of
historical and current cultural, political, economic and social
norms.

The director *found that the beneficiary is "just an experienced
customer service coordinator with a native knowledge of Eastern
European languages, cultures, and customs" and is not employed in
a specialized knowledge capacity.

On appeal, counsel argues that the beneficiary performs an
essential function by serving as a subject matter expert, that he
devotes "100% of [his] time to training and mentoring Delta’s U.S.
flight attendants in this proprietary Eastern European passenger
service," and that the "training and mentoring program...focuses on
allowing real-world situations to serve as learning experiences for
Delta’s New York-based flight attendants, a group of some 3,600."

The beneficiary serves as one of several team facilitators in a
module for training other flight attendants, and is not the primary
instructor. In February 2000, the petitioner conducted 2 four-hour
training sessions. There were then 11 four-hour classes each month
from March through June 2000. The beneficiary served as co-
facilitator for only two four-hour classes in February of 2000. As
noted by the director, the beneficiary spent, at most, eight hours
out of the five-month period of February 2000 to June 2000 as a
training co-facilitator. Accordingly, it is reasonable to infer
from the evidence of record that the remainder of his duties --
actually, the bulk of his time -- must have been devoted to
functioning as a mentor and flight attendant. To the extent that
his duties as a mentor include preparing the monthly mentoring
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report, it is noted that the report is a simple one-page format
consisting of five questions asking the beneficiary to discuss
situations encountered in the past month, and to make suggestions.
The beneficiary’s responses include "[ilt is an old-fashioned
custom in . . . Eastern Europe to.hold someone’s hand as an offer
for help and I did it to calm her down," and "I do speak Russian
and I wanted to help her however . . . she was speaking one of the
languages from ex-Yugoslavia." The beneficiary’s reports also cite
solution-oriented techniques such as "[flor the Italians the family
is more important than everything else and a woman has the very
special role . . . [sol I asked that lady for . . . help." From
these reports, it is clear that much of the "mentoring" simply
involves the beneficiary’s own linguistic abilities and cultural
background in performing his primary duties as flight attendant.
The petitioner’s own subject matter expert training manual
indicates that the beneficiary will serve as a mentor to the extent
that his duties as a flight attendant permit. There is no evidence
that the beneficiary possesses specialized knowledge or that his
duties involve specialized knowledge as defined by 8 C.F.R. §
214 .2(1) (1) (ii) (D).

The director found that the beneficiary’s skills as a subject
matter expert appear to consist of little more than the fact that
he is a flight attendant and customer service representative who

happens to be from Eastern Europe. Counsel argues that the
beneficiary and the other Warsaw Flight Attendants spend "100% of
their time as subject matter experts." This is true only to the

extent that the beneficiary and the other Warsaw Flight Attendants
may be considered to be natives of Eastern Europe. The knowledge
of foreign customs, cultures, and history possessed by the
beneficiary as the result of his multicultural life experiences
does not constitute an advanced level of knowledge of the processes
and procedures of the petitioning organization, and has no bearing
on the Dbeneficiary’s eligibility for classification as an
intracompany transferee on the basis of specialized knowledge.
Even if it were established that the beneficiary has an appreciable
amount of worldly experience and cultural awareness as a result of
his background and his experience as an international flight
attendant, such knowledge cannot be considered as special knowledge
of the company product or an advanced level of knowledge of company
processes and procedures.

The record does not establish that the beneficiary has advanced or
special knowledge of the petitioning organization’s product and its
application in international markets. The beneficiary’s origins in
Eastern Europe and his employment experience with the foreign
organization may have given him knowledge that is wuseful in
performing his duties, but it cannot be the case that any useful
gkill is to be considered to constitute special or advanced
knowledge. One’s native knowledge of a language and culture is
not, by itself, specialized knowledge. Nor 1is experience as a
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flight attendant specialized knowledge. Nor, however useful it may
be, does the combination of these skills qualify as specialized
knowledge. In fact, contrary to counsel’s assertions, the
beneficiary’s knowledge of the company product, or of the processes
and procedures of the foreign company, has not been shown to be
substantially different from, or advanced in relation to, that of
any airline attendant of any airline company. Counsel argues that
the beneficiary’s training and experience have given him knowledge
which is special because it is specific to Delta Air Lines.
However, it is to be expected that job training offered by Delta
Air Lines would pertain to Delta Air Lines’ procedures exclusively.
Not all in-house training can be considered to qualify as
specialized knowledge.

Nor does the evidence of record establish that the intended
employment requires possession of specialized knowledge. In
essence, the beneficiary’s posgition is that of a flight attendant.
He spends a relatively small amount of time (eight hours total in
the five months from February to June 2000) "facilitating"
training. Most of hig "mentoring," as noted, involves his use of
his language skills to perform flight attendant duties. Even the
"mentoring" occurs only as "circumstances permit." Again, as
useful as those skills may be, they are not specialized knowledge.

It is also important to note that Congress created the L-1
nonimmigrant classification to facilitate the transfer to the
United States of aliens who did not fit within any pre-existing
classifications. H. Rep. No. 91-851 at 3, (1970), reprinted in
1970 U.S.C.C.A.N. 2750, 2751-52. The actual duties that the
beneficiary performs, however, are those of a flight attendant.
That the beneficiary has language and cultural skills that aid him
greatly in providing this service does not alter this critical
fact. As the director noted in his decision, the evidence of
record supports the conclusion that the proper classification for
this nonimmigrant flight attendant is the classification for alien
crewmembers, under section 101(a) (15) (D) of the Act, 8 U.S.C. §
1101 (a) (15) (D).

Based on the evidence presented, it 1is concluded that the
petitioner has not established that the beneficiary has specialized
knowledge or that he would be employed in a capacity involving
specialized knowledge. For this reason, the petition may not be
approved.

In visa petition proceedings, the burden of proving eligibility for
the benefit sought remains entirely with the petitioner. Section
291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been
met.

ORDER: The decision of the director dated December 7, 2000
is affirmed. The petition is denied.



