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INSTRUCTIONS:

Act,

Any

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedé¢nt decisions, you may file a motion to reconsider. Such a motion must state the

reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be
within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)(i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Sy

filed

ch a

motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other documentary

evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to reopen, excep
failure to file before this period expires may be excused in the discretion of the Service where it is demonstrated
delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required ung
C.F.R. 103.7.
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DISCUSSION: The nonimmigrant visa petition was denied by
Director, Vermont Service Center. The matter 1is now before
Associate Commissioner for Examinations on appeal. The app
will be dismissed.

The petitioner is| engaged 1in the import and export
distribution of books, magazines, films, audio, video and ot

entertainment works
petitioner seeks to
United States as its
petitioner had not

between China and the United States.

employ the beneficiary temporarily in
president. The director determined that
established that the beneficiary would

employed in a primarily managerial or executive capacity.

On appeal, counsel f

or the petitioner asserts that the directo

denial is clearly against the weight of the evidence and should

overturned on appeal

To establish L-1 eligibility under section 101 (a) (15) (L) of
Immigration and Nationality Act (the Act), 8 U.s
1101 (a) (15) (L), the petitioner must demonstrate that
beneficiary, within| three vyears preceding the beneficiar
application for admission into the United States, has b
employed abroad in a qualifying managerial or executive capaci
or in a capacity | involving specialized knowledge, for

continuous year by a qualifying organization and seeks to en

the United States te
or her services to t
thereof in a capacit
specialized knowledgg

8 C.F.R. 214.2(1) (3)

mporarily in order to continue to render
he same employer or a subsidiary or affili
y that is managerial, executive, or invol

D

states that an individual petition filed

Form I-129 shall be accompanied by:

(1)
which employed

organizations as defined in paragraph

this section.

1
ma
incl

(ii) Evidence
executive,
capacity,

Evidence that the petitioner and the organization

or will employ the alien are qualifying
(1) (1) (1i) (G) of

hat the alien will be employed in an
nagerial, or specialized knowledge
uding a detailed description of the

services to be performed.

The petitioner is a New York corporation,

incorporated in 1986.

is a wholly owned subsidiary of the foreign entity in this ca

China National Publis
China. The petitiorn
L-1 intracompany t
beneficiary returned
replaced the benefic]
The petitioner now ¢
capacity of presiden
time period of Februs

shing Industry Trading Corporation in Beiji
ler previously employed the beneficiary as
ransferee from 1992 through 1997.

to China in January 1998 and the petitio
lary with another L-1 intracompany transfer
seeks to employ the beneficiary again in
t and reguests an L-1 classification for
ary 6, 1999 to February 5, 2002.
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The

issue in this

established that the

managerial or executi

Section

provides:

101 (a) (44) (&)
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proceeding 1is whether

ve capacity.

of the Act, 8 U.s.C.

The term "managerilal capacity" means an assignment within an
organization in wh

i. manages
subdivision,
organization;

supervis
pr

ii.
supervisory,

ich the employee primarily-

the
function,

or a
component

department,
of the

organization,
or

es and controls the work of other
ofessional, or managerial employees, or

manages an essgntial function within the organization,

or a department

iii. if

another

or subdivision of the organization;

employee or other employees are

directly supervised, has the authority to hire and fire
or recommend those as well as other personnel actions

(such as promot
other employee
senior level

with respect to

iv.

exercises

ion and leave authorization), or if no
is directly supervised, functions at a

within the organizational hierarchy or

the function managed; and

discretion over the day-to-day

operations of the activity or function for which the

employee has au
considered to b
by wvirtue of th

thority. A first-line supervisor is not
2 acting in a managerial capacity merely
e supervisor's supervisory duties unless

the employees supervised are professional.

The term "executive capacity" means an assignment within an
organization in which the employee primarily-
i. directs the management of the organization or a
major component jor function of the organization;
ii. establishes the goals and policies of the
organization, component, or function;
iid. exercises wide latitude in discretionary
decision-making; and

iv. receives
from higher ley
or stockholders

The petition request
indicated that the &

business projects,
[sic],

di

recruit his

only general supervision or direction
rel executives, the board of directors,
of the organization.

ring L-1 classification for the beneficig
eneficiary would, "coordinate our publishi
lrect 2 properties management, supervise deg
sales team, decision-making authority

1101 (a) (44) (A

073

the petitioner has
beneficiary will be employed in a primarily

~
~
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strategies,

principa

[sic].

The

\
pekitioner

beneficiary's duties

The

Plan and formul

company--Negotiate

also

Page 4

included a statement describing

as follows:

for the
export

[sic]
and

ate policies and objective
contracts for import

projects--Reviewing and analyzing financial statements

and trading proposals to determine time frame,

procedures  for
marketing and p

American--Negotiating

contracts, join
our company
maintenance,

paying mortgage

housing staff to work for tenants,

solve the lega
and coordinatin

Properties Management and Distribution Center,

and recruit his
publishing
coordinating ou
New York Cit
control, direct
section, repres:
concerning our
company check

records on v
implementing s
marketing reses
costs, quality
report to parg
publishing comg
subordinates ar
order and speq
suppliers, negog
the bank to iss
--Liaison with
hire, fire, prdg
to day overall
of the company,
of expanding PUE

His principal

dgaling with the banking

companies

funding
accomplishing the projects--Setting
roject strategies for overseas and North
and signing the trading
book fairs for the company--Represent
to direct  managers for properties'
institutes for
and collect rents from tenants, direct
contact lawyers to
1 problems on the properties.--Guiding
g activities of 3 departments, Trading,
direct
salesmen in 13 leading book stores and
in the U.S.--Directing and
r branch, Flushing Book (NY) Co.,Inc in
Y, operations--Budget allocation and
CPA to work for the company's financial
ent the company to contact the U.S. bank
business banking needs and sign the
--Review and analyzing reports and
he projects with China, arranging
chedule; --Direct and conduct the
irch activity for the products price,
and style in the United States, and
et company and recommend to Chinese
anies; --Organizing and directing the
nd affiliate offices to get purchase
rifications, arrange paper work, find
tiating [sic] contracts, and deal with
ue the bank documentation, then shipping
Directors of parent company--Exercise
motion and compensation--Overseeing day
administrative and business operations
assessing the policies and feasibility
BLISHING NY

function is oversight and control our

company, and d

lirect and supervise a sales manager,

marketing coord

inator, salesmen, property workers and

supporting cler}

<. [s1ic]

petitioner als

indicated the benefi
that the Dbeneficiary
sales manager appear

o provided an organizational chart
ciary was its president.
y supervised a sales manager.

ed to be in charge of two departments
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1 function is oversight and control our co.

the

that

The chart indicated
In turn the

(the




trading department
department was shown
shown to have contac

The petitioner also

In response to the
demonstrate
or managerial capacit
the beneficiary's du
his tasks as follows/

The petitioner also

q

distribution center was shown to include a sal
represernitative. The properties management department, a thi
department noted on the organizational chart, was shown to incly
a clerk.

Employer's Quart

The IRS Form 941 list

that the

--Planning and
of import many
audio, files an
and strategy act
--Directing and
and Distributio
industrial est3
and plans target
--Budget allocatf
CPA to work
represent the
concerning our
company check [g
--Review and an
each [sic] tran
implementing schi
--Negotiate c
publications (5
--Direct and c
for the publics
United States,
recommend to Chi
--Organizing 3
affiliate offic:
United States 3
arrange paper |
payment contradg
issue the bank
hours)
--Exercising hi
authority (a hou
--Overseeing ds
business operati

nager, mark

and the distribution center).
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The tradi
as including a marketing coordinator who y
with "galesmen in 13 publishing companies

included Internal Revenue Service (IRS) For
terly Federal Tax Return for the year of 199
ted four employees

director’s request for evidence that wouy
beneficiary would be working in an executi
'y, the petitioner modified the description
ties and added the time allocated to each

formulating policies, especially, policy
kinds of books, magazines, CD, video,
1 other entertainment works, from China,
rivities of the company (5 hours);
coordinating two departments, Trading

n Center, activities in commercial and
blishment; implement managerial system
ts for the departments (8 hours) ;
rion and control for the company,
for the company's financial
company to contact the
business banking needs and
sic] (8 hours) ;

nlyzing [sic] reports and records on the
saction in the United States, arranging
redule; (5 hours)
bntracts for
hours)

onduct the marketing research activity
wtion's price, costs, and style in the
and report to parent company and
inese companies (4 hours)

nd directing the subordinates and
es to get purchase order [sic] from the
nd direct, through his subordinates to
vork, find [sic] suppliers, negotiating
ts, and deal [sic] with the bank to
documentation, then [sic] shipping; (4

direct
section,
U.Ss. bank

sign the

distribution of the

ire, fire, and
1r) ‘
"y to day overall administrative

lons of the U.S. company.

promotion compensation

and

included descriptions of the duties of t
rting coordinator, sales representative 4
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clerk. The petiti
subordinate to the p;
indicated that the 7
sales manager and
coordinator directed
in major publishing
The petitioner furthse
under the direction
clerk was under the
coordinator.

The petitioner provi
included a descript
organization as the g

directly supery
coordinator.
Department, ang
Representative
[sic] 13 salesm
the U.S. and cl
as well as Flug
of the U.S. enti]

The petitioner indic
that the Dbeneficia
professional, manags
relieve him from perf

The petitioner also
Corporation Income T;
in addition, submitts

into in March of 1998.

The director determ
salesperson and yet
concluded that the b
sales services to th
that the record w
beneficiary was
supervigory employee
evidence did not su
function at a senig
other than in posit;
record did not establ
a primarily managerid

On appeal, counsel a
to the Service to

would be working on

the need for the bens
re-submits the pe
description of the b
organizational hieraz
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pner indicated that the sales manager
resident of the company. The petitioner a
narketing coordinator was subordinate to
further represented that the market
and supervised "our thirteen salesmen work
companies in the United States (8hours) [si
»r indicated that the sales representative
and supervision of the sales manager and
direction and supervision of the market

lded the same organizational chart and a
ion of the beneficiary's position in
president who:

the sales manager and marketing
who in turn directs the Trading
i Distribution Center with the Sales
who in turn direct [sic] and supervise
en in the major publishing companies in

rises

erk, [sic] worker [sic] in our property
shing book (NY) Co,. Inc., a subsidiary
Lty .

ated that the above description demonstra
ry would manage a subordinate staff
rrial and supervisory personnel who wo

forming non-qualifying duties.

submitted an unsigned IRS Form 1120, U
ax Return for the year 1997. The petition
rd a one-year contract with a salesman ente

ined that the petitioner only employed
generated a substantial income. The direc

=

The director also determi
as 1insufficient to demonstrate that
supervising professional, managerial

5 . The director further determined that
pport a finding that the beneficiary wo
r level within an organizational hierar
ion title. The director concluded that
lish that the beneficiary would be employed
11 or executive capacity.

organization.

sserts that substantial evidence was provi
demonstrate that at least thirteen sales
behalf of the petitioner,
2ficiary to engage in sales services.
titioner's organizational chart

Coun
and

rchy and 'the description of the beneficiar

eneficiary was primarily engaged in providi

thereby eliminati
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duties as well as t}f
also submits a copy

thirteen individuals
their addresses an
paragraph, which is
states:

China Publishin

salesmen . . .
book and publis
distribution a

Publishing & T

The "post-it" note at

publishing co.s" [si
committed reversibls
accordance with ths
petition.

Counsel’s assertions
with the petition ar
for evidence does 1
thirteen salesmen.
compensated these th
that other companie
agreements, tax req
indicates the petiti
direct or manage thes
these individuals

beneficiary from per
seriously deficient

appeal is of little

individuals with the
thirteen salesmen wol
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e other four employees. On appeal, coun
of a document that includes the names
, their positions with various companies

d phone numbers. The document's fi
partialiy' obliterated by a "post-it" n

g & Trading Inc. (NY) through following

(illegible) with the following America
hing companies to ser . (illegible)
nd import/export business for China

(illegible) Inc. (NY).

rtached to this document reads "salesmen in

1. Counisel further asserts that the Serv
error because its decision was not
substantial evidence submitted with

-
D
i~

are not persuasive. The evidence submit
1d in the response to the director's requ
1ot demonstrate that the petitioner empl
[here is no indication that the petitioner

1irteen individuals in any way. It appe
s employ these individuals. There are
rords, or other documentary evidence ¢t

oner or the beneficiary has the authority
se individuals, nor is there any evidence t
are performing duties that relieve

forming non-qualifying duties. The record
in this regard. The document submitted
help in delineating the relationship of th
petitioner. Counsel's assertion that th
1ld be working on behalf of the petitioner

without merit. The assertions of counsel do not constit
evidence. Matter of Obaigbena, 19 I&N Dec.533, 534 (BIA 198
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 BIA 1980).

addition, going on r
is not sufficient fo

in these proceedings|.

I&N Dec. 190 (Reg. C
The text description
and the organizatio
company are confusi
beneficiary i1is desc
manager and a marke
shows that only t}
beneficiary. Accord
manager and the sale
The text descriptig
petitioner indicates
both the sales manag

ecord without supporting documentary evide
r the purpose of meeting the burden of pr
Matter of Treasure Craft of California,
1972) .

pomm.

of the beneficiary's position in the comp
nal chart overview of his position in
ng at best and inconsistent at most.
ribed as directing and supervising a sa
ting coordinator. The organizational ch
e sales manager reports directly to
ing to the organizational chart the market
s representative report to the sales manag
n of thHe organizational hierarchy of

that the sales representative reports
r and marketing coordinator.
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The actual descriptf
confusing. 1In the p
coprdinﬁted three

response to the dirg
‘stated that the

departments. The b
"Represent our cor
maintenance, dealing

mortgage and collect
work for tenants, cag
the properties.--Gu
departments, Tradin
Center. LU In re
to the beneficiary's
two buildings is not
has not been transft
indication that the j

It is incumbent
inconsistencies in g
and attempts to expl
competent objective
fact, lies, will not
1988). As the recor
or what is under the
who 1is now performj
petitioner's propert
clearly does not £
managerial capacity.

Further, the actual
vague and general.
it appears the bene
his time performing
implementing schedul
contracts, and going
to be managerial o1
duties of the beneg
essential elements g
description of the
understanding of wh
petitioner. The
function is oversigh
and supervise a sal
property workers ang
the provision of con

q

b=

The record as pre
demonstrate that

organization, supezx
supervisory, profess

essential function y
the beneficiary's dy
the text descriptio
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of the Dbeneficiary's duties 1is
the beneficiary allegedly guided and

ents of the petitioner, while |in
ector's quuest for evidence, the petitioner
beneficiary directs and coordinates two
rneficiary's duties in the petition included
pany to direct managers for properties'
y with the banking institutes for paying
rents flrom tenants, direct housing staff to

rion also
etition,
departm

ntact lawyers to solve the legal problems | on
iding and coordinating activities of | 3
g, Properties Management and Distribution

sponse to the request for evidence, reference
involvement with the property management  of
included. In addition,
crred to other personnel.
broperties have been sold.
upon the petitioner
ain or reconcile such inconsistencies, abse
evidence pointing to where the truth,
suffice. Matter of Ho, 19 I&N Dec. 582
d is presently constituted, it is unclear
beneficiary's direction. It is also uncle
ing the activities necessary to manage
ies, a duty as described in this case t

non-qualifying duties. Analyzing reports
les, conducting market research,
j to the bank, are duties that do not apps
r executive 1in nature. Many of the ot
ficiary as described, essentially re-state
f the regulation. There is no comprehensive
beneficiary's duties that provide a cle
lat the beneficiary will be doing for

tatement that the beneficiary's i
it and control [sic] our company,

es manager, marketing coordinator,
1 supporting clerk," is insufficient without
sistent elvidence to support it.

»sently constituted does not sufficiently

the bqneficiary actually manages the
rvises dand controls the work of other
ional, oﬁ managerial employees, or manages | an

Jlthln the organization. The description
Ities, thé confusing organizational chart
n of the beneficiary's position within
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R

organization are insufficient to demonstrate that the benefici:
primarily directs the management of the petitioner.
‘ B

ry

In' visa petition prpceedings, the burden of proving eligibility
for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, 8 U.S$.C. 1361. Here, that burden has not
been met.

ORDER: The appeal is dismissed.
|




