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the petitioner as an S corporation could not have a corporation| or
non-resident aliens jas shareholders.

On appeal, counsel for the petitioner asserts that the petitioper
has corrected the erronecusly executed transfer of shares and has
filed a certificate of correction with the Massachusetts state
secretary. Counsel also asserts that the certificate | of
correction is effective as of the date the original document was
filed, in this case the original document being the Articles| of

Incorporation that | authorized 4000 sghares. Counsel further
asserte that there is no affirmative duty for the petitioner as| an
S corporation to cancel its S status. Counsel asserts that the

loss of S status takes place automatically, by operation of law,
when a corporation [loses one of the characteristics required for
the status, in this |case selling shares to a foreign corporation.

Counsel's assertion that the loss of S status by a corporation
takes place by operation of law is persuasive. The petitioner can
no longer identify itself as an S corporation to the IRS. However,
counsel's assertion that the petitioner has corrected. Hits
erroneous transfer ¢f shares and that this retrocactive correctlion
is sufficient to establish a qualifying relationship as of  the
date of filing the |petition is not persuvasive. Regulation  and
case law confirm that ownership and control are the factors that
must be examined in|determining whether a qualifying relationship
exists between the United States and a foreign entity for purposes
of this nonimmigrant visa c¢lassification. Matter of Siemens
Medical Systems, Ing., 19 I&N Dec. 362 (BIA 1986); see also Matter
of Hughes, 18 I&N |Dec. 289 (Comm. 1982); Matter of Chuxch | of

Scientology International, 19 I&N Dec. 593 (BIA 1988) (in
immigrant proceedings). In addition 8 C.F.R. 103.2(b) (12) states,
in pertinent part: "An application or petition shall be denied

where evidence submitted in response to a request for -initial
evidence does not establish filing eligibility at the time the
application or petition was filed." Though the petitioner has now
corrected the erroneous issuance of unauthorized stock, the fact
remains that for immigration purposes, at the time the petitioner
filed the petition, mo qualifying relationship existed between the
petitioner and the floreign entity. The foreign entity did not pbwn
authorized shares of the petitioner at the time the petition Was

filed. Further, the petitioner has not provided sufficient
evidence that the foreign entity has fully paid for the stock| it
attempted to purchase. The petitioner has shown one bhank

statement with a deposit of $100,000 and a credit advise that
$100,000 was transferred by the foreign entity to the petitioner.
However, the agreement selling shares to the foreign entlity
indicates that the purchase price for the stock issued | is
$200, 000.

On revijew of the record, the petitioner has not provided evidence

that a |qualifying relationship existed between the petitioner and
the foreign entity at the time the petition was filed.
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