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DISCUSSION: The nohimmigrant visa petition was denied by the
Ditootor, Vermont Service Center. The matter iz now before the
hsaociaze Commissioner for Hxaminations on appeal. The appeal will
be dismigsed.

The petizioner is a wab deaigning company. Ik seeks Lo employ the
beneficiary temporarily in the Urited States as manager ol its new
offire. The U.S5. entity is described ag a branch of the forsign
entity. The directer determined that the pecicicner had not
demonstrated that the heneficiary na=s been empioyed for oas
conbinuous year oy the foreisnm arganization in a canacity zhaz is
manag=rial or axecutivc., The director aso determined that the
petiticner had not submitted ovidence oI a physical oremises
appropriate for doing business or evidence that the fcoreizn
crganizaticn has tas financial abilily Eo remunsrate the
Eeneficiazy and <ommencs daing kasiness.

om apoecal, counsel claims that Lhe bereficiary acted in a capacity
rhat waa primarily wanagerial and will continue Lo do the sams for
the petiricning U.3. orgoanizaticn. Documentation is szubmitted in
suppart ol this olaim,

7o establish L-1 eligibility under aecticn 101(a) {1%) (L) of the
Irmigration and Nationality Act (the Act), 8 U.3.0C. 1101 {a} (15) (L),
“he pellllioner acat demonstrate that thoe bheneficiary, within three
years preceding the beneficiarv's applicaticon for admizeion inko
zhe Tlnited =2tates, has been =2rployed abroad 1In o a gualilfyins
managerial or eXxscoutiss fcapacity, or in a capacity involwving
gpecialized knowledge, for one continuous vyear by a qualifying
organization and seeks Lo enlser the United States terpoerarily in
order to contimue to render his or her szrvices to Lhie same
ermloyer o a subzidiary or affiliate therxeof in a capacity that Is
managerial , execuzive, or invelves specialized kaowledge.,

The Zrmsuse in this procesding is whether the benelicizry has the
gqualifving ohe year cf employment in a primarily manzgerial o
execulive capagity.

8 C.F.R. 21£.2(1) (3} (v} stazez that if ths petition indicates that
the hbeneticiary 1s coring bto the Milted S5tabes a8 4 manager or
exccublive to open or to be employved in a new office in the Tmited
States, the petitioner ghall suomit evidence that;

A Bullicvienl phya’cal premises bo house the new office
have bsen =ecured;

B; Tas beneliciary has been emploved for one continuous
year ia tho thraee year period wreceding the filing of the
potitiorn in an exedutive o manageria. capacity and that
tre propoaed employmens invoived sxecutive or mansagerial
autbhority over “he new operaticr; and
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o) rhe intended United States operation, within one year
=L Lhe approval of =the petiticn, wil_l eupport an
executive or mahagerial posilion ag dofined in psragraphs
Ly il (110 {B) or (2 of this aection, supported by
intormaticn regarding:

£1) The proposcd natvre of the office
descrio:ng the acope of the entily, 1ifa3
organizaticnal scructure, spd its firancial
gozla;

{21 The size of the Uniled States investmert
erd the firencial abkility oL Lhe forezcm
entity to zemunsrate thoe bereficiary and cCo
commnonee doing bus_nesa in the Tmited States;
and

(3} The organizational dlructirs of  the
forsign entityv,

Uepticn 1901i{a) (<4l (R) of the fer, & .5.0, 1107 {a) {441 (A},
Erovwides:

Managerial capacity means an agslcnment witlhon an
organiratier in which the employee primsecily-

i. menages the organizalion, or a department,
saubdivigion, funchtion, or corpeonent ol Lhe
organization;

ii. auperviges and controls the work of other
Zuperrisory, profezaional, or managerial
employees, ©r manages an essenlial funelicn
within Tho organizazicrn, or a depar-—ment or
subdivigicn of the organizatior:

iii. if anokkzr employes or staer =smployees
are directly supervized, hasg “lhe aurhority to
hire and [ire or recommend thos= as w=sll as
other peraonnel actiona {2uch ag promotion and
lezve autherizationy, or if ne other employee
iz directly supecrviscd, functions &t a scmior
Tewel within the oroszrizacioral hisrarchy ox
with reapest bo tihe functisn managed; and

v, exgrciges discretion over the cav-to-day
opetraticna <«f the activiiy or fudclicn oo
which the enployee  has suthoz-ity. L

firal-line supervisecr is not considered to he
avlinzg in a manzgerial capacizy moerely by
virtue of the suvpervigsor's supervigory dities
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unlessa the vrployaees supervised are
profzapicnal .

Seckisn 192 fa)li44) (BY of rthe Act, & U.8.0. 116l(a) (44} (B,
provides:

Frooubive capacily means an assignment withln ar organization
ir whteh the smployes primavily-

i. directs tke managemsnt of the organizzation
or a majos oomponent or fraction of  the
Ccrgan.makion;

‘1. establishes the goals arnd policisa of the
organization, component or functions

iii. exercigea wide latitude in digcretionary
decigicn-making; and

iw. receives only general aupzrvisiocn or
direction freom higher Zovel executives, the
board of directors, or atockholders of the
oroganization.

“he pecicion indicases that the beneficiary’e past duzics incluced
"exhibitions on cowputer technology” and states that his proposed
dutlez will include "widespreading [sic] of wckh-design technology
[IFTH, Shccoxwave) in both countries.” HNo further deecription ol
Lhe Deneficiary'a past or future dvuties was provided. On April 1&,
“usy,  the direccor irnstructed tke petitioner to submit che
following informaticon:

iy tvidence chat the beorncficisry was employed iao a
mansoerial or executive mapacity Zor 2t least cne year
with the foreigr organizat-om.

2. Dhridence of the managem=nt and persoanse’l gcructlrs
f the foreigr entity, inclucing —he numker of smployecss
and the duc.ea they oerformed.

3. Zwidence establ-saing thkat the Reneficiasy will oe
erployed in an executive capazity in ths 1T.2.

4, Evidenre of & gufficient physical premisgss to acuses
“he new olllce.

= Nurkher of enplovess in the U5, ollice, -heir jok
Lilles, job descrintions and their szlaries, as wesll as
Lle managems=rt and perscnrel struckbare cof thst cffics.
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E. Evidenos tast eataklizhes Lhe gize cof the U.5.
irmvestment and the foreizgn corganizallicn’s ability Lo
remunerate the beneficiary and commenae doing business
in the T.3.

1. regponse to the sbove reguess Zor additional infosmaticn, the
petiticrer suomitzed a eertificd translalicn of the minutes from a
moezing Shal tock place at the forelgn crganization. The aolas
indicaze tkat the beneficiary was elooted general director of the
£.5. peticioning crganisaticn.  The notes also indicale tha; the
foreicn organization planned to apportlion 30,000 to Decin bueineas
activity in the Unized stales. While the record contains evicences
of two wire tranefsrs (one in the arcurt of 372,300 and Lhe ocher in
the ameunt of 51,5047 both addrezsed to Lhe benef’ociary, each
trarsfer econtains a different acoounrs number, only ooz of waich
ratchss whkat appears to oo the petilionsr's kanlk accouant oumber
tnuzl fas contained in tke two bank statemsnts thal wers aubnibboo.
Tasre is ro evidence that the pel_cionsr roocawved 530,000, elther
cumelatively or in one lump  swe, Zrom boe foreigm oentily.
Furthermore, regarding the translated acgount kalanaon rsport
reflecting the [oreinn srtity's financea, the npumerical Jigures
contained thorein are nol self-explanatory. Nor has Lis pstltcioner
provided a aufficient expianstion of the report which would
‘ndicate that a sigrificant sum of money was allclied for the
gtart-up of tho petiticoner's boainess.

The potitioner also submioled the names and salaries ol Lhe ataff
a7 the forsign cntity. Howesver, no job deacriptisns were proviced
for any of tis emplovecs. Al-hough a nolLar_eed atatemsnt wasg
gubmitted ‘ndicating Chat the henaficlary has been the cwrer and
general wanager of the [oreign organigation, h-s jobk description
with tiat entity was not giver, nor did Lhe petiticaer orovido a
desozripuion of proposed dutics in the United Staotes.

While —he petitisoner alsc submilled a copy of the floor plan and
leage *or the premiscs which is clsimed to e Lhe pelitioner's
place ol bupinsas, Che directer desmed sugh premises inadsgquace as
a place of bhasiness.

The dirsclor denied Lhe petition. on appeal, tho pohitioner
asser-ed chat the beneliciary perforced primarily manscerisl duties
for fthoe Zorcign ontity and claim= that the petiticner has a waiid
bugineas premizea owvor thgugh  than  premisces iz also the
Eeneticiaryie regidence. Otasr than the Slocr plan of  the
bBeneliciary's resgidence, Lhe pelilioner naa nob suomnicled any ew
evidence. Counsel mer=ly asserts that the pebictioner's business is
ne leess legilbimabe because it operabtes oul of Lhe beneficlary’s
prewises, and justifiss thia agsgerticn by bringing up orther
buginegaes which operate out of private residences. Nevertheless,
the fact =emeins that the petiticoner, by regulation, is rsquirec —o
gubmic evidepce of saflicient thysicsl premises —o house the new
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office. 4 C.F.R. 214.2{1){3)ivi{A}. It is concluded that the
bencficiary's regicencs 12 not sufficient pavsical premisez. The
remalring documentg provided by the pecitioner on appesdl consisc of
photceopies of previcucaly submitted evidence.

The +ecord containe insufficient ovidence to demonstrats that the
heneliciary bas been or will be employed 1o o4 manzgerial or
sxecutive capacity. The petiztiorer has provided no comprehonsive
deacr:ption of the bereficiary’s duties that would demonstrate that
tte beneticiary has been or will be managicg the organization, or
mansging a depzriment, subdivision, function, or vomponent of the

company. ‘lhe petitioner has not shown Lhat the benelZclary hLas
baenn or  will De  fuictioaing at 2 senior Jeowel  within  an
orzanizational hierarchy. Furtisr, the petitioner’a cvidence is

not perguasive in earablishing thal tke bencficiary nas been or
will be managing a subordinate stafZ of profesgeicnal, manzgerial,
nr supervisory pergonnel.  who reliave Lim from  performing
ronquallifying duties. 3ased on the evidence saubmitted, ik cannot
o found thel the beneficiary has boon emploved 1 a primarily
execItive or managerial caoacity, or that the pelizicning
organivation will suppert an oxecutive op managerial positicn
within one vear of the aoproval of the petitiom. For cnls roason,
he pesition may not o8 approved.

Beyond the scope of che directorfs findings, Lhe petitianer did not
quomit sufficient ewvideare of a cualifying relationsnip bebtwsen it
and a foreign enticy. The record centaingd documents, such as a
Delawars Aanual Franchise Tax Report acd a certificaze of
incorooration, which indicate chkat the petitionsr iz incornorated
in the 17.9. Howevar, the record containe no documsrzation, such as
a gtock tramsfer _edger or even stock cer-ificslesg, which would
determined who owng ang controla the petitioning entity, Eaershy
egbablishing a gqualifying rclaticnship. hs ths aopoal will be
diswissed based on the above atatod grounds, this issue peed not boe
addregsed furcther.

Iz wisa petitiern proceedirgs, the burden of proct remaing cnt-rely
with the petition=r. ESection 290 of the Act, 8 U.5.0. 1261. Here,
that burdes kas not beoa met.

ORDER: The aopeal is dismissed.



