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DISCUSSION: The nonirnmigrant visa petition was denied by the 
Director, California Service Center. The matter is now before the 
Associate Commissioner for Examinations on appeal. The decision 
of the director will be withdrawn and the petition remanded for 
further action and consideration. 

The petitioner is engaged in the business of exporting consumer 
products and the wholesale and retail of consumer electronics. The 
petitioner seeks to continue the employment of the beneficiary in 
the United States as its executive vice-president. The director 
determined that the beneficiary would not be employed in an 
executive or managerial capacity. 

On appeal, counsel for the petitioner asserts that the Service 
reviewed the wrong petition. Counsel also submits additional 
documents. 

To establish L-1 eligibility under section 101(a)(15)(L) of the 
Immigration and Nationality Act (the Act) , 8 U.S.C. 
1101 (a) (15) (L) , the petitioner must demonstrate that the 
beneficiary, within three years preceding the beneficiaryf s 
application for admission into the United States, has been 
employed abroad in a qualifying managerial or executive capacity, 
or in a capacity involving specialized knowledge, for one 
continuous year by a qualifying organization and seeks to enter 
the United States temporarily in order to continue to render his 
or her services to the same employer or a subsidiary or affiliate 
thereof in a capacity that is managerial, executive, or involves 
specialized knowledge. 

8 C.F.R. 214.2(1) (3) states .that an individual petition filed on 
Form 1-129 shall be accompanied by: 

(i) Evidence that the petitioner and the organization 
which employed or will employ the alien are qualifying 
organizations as defined in paragraph (1) (1) (ii) (G) of 
this section. 

(ii) Evidence that the alien will be employed in an 
executive, managerial, or specialized knowledge 
capacity, including a detailed description of the 
services to be performed. 

The United States petitioner is a California company incorporated 
in May of 1997. In the initial'petition the petitioner requested 
that the employment of the beneficiary in the United States be 
continued as its executive vice-~resident! . The petitioner 
described the beneficiary's duties generally as being responsible 
for "the management and control of the finance of the company," 
and supervise [ing] professionals and staff and provide [ing 
directions for policy, program and operations implementation." 
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In the director's decision, the director stated that the 
petitioner sought to continue the beneficiary's employment in the 
United States as a chief financial officer and manager. The 
director also referenced an organizational chart allegedly 
provided by the petitioner stating that it listed the beneficiary 
as the supervisor of one employee, a sales supervisor who did not 
supervise anyone. The director also re-stated the alleged 
description of the beneficiary's duties as provided by the 
petitioner as, "formulating price policies, determining 
expenditures, including cost/benefit analysis." 

On appeal, counsel for the petitioner asserts that the petitioner 
did not provide an organizational chart with the petition but is 
providing one on appeal. Counsel also asserts that the job 
description and job title recited by the director is different 
than the one provided by the petitioner. Counsel also provides 
additional California Employment Development Department (EDD) Form 
DE-6 listing its employees from April 1, 1999 through March 31, 
2000. Counsel also notes that the petitioner was "not given the 
opportunity to respond to any alleged shortcomings of the 
petition." 

Upon review, counsel's assertions are persuasive. The director 
either reviewed the wrong petition or did not adequately review 
.this petitioner's petition. In addition, the director did not 
give the petitioner notice of her intent to deny the petition, as 
required by 8 C.F.R. 214.2 (1) (8) (i) . For this reason, the 
director's decision will be withdrawn. The petition will be 
remanded to the director for further consideration and entry of a 
new decision. 

However, review of the current record reveals that the petitioner 
did not sufficiently establish that the beneficiary would be 
employed in a managerial or executive capacity. We note that the 
initial letter submitted with the petition indicated that the 
petitioner employed two individuals. The accompanying EDD Form 
De-6 confirmed the employment of only two individuals. The 
subsequent claims by the petitioner that it employs additional 
individuals must be explained. Also as noted by the director, 
though perhaps in reference to another petitioner, the position 
description for this beneficiary and this petitioner's purported 
employees is general in nature and not sufficient to support a 
finding that the beneficiary will be employed as an executive or 
manager. 

The petitioner has also provided inconsistent evidence regarding 
its ownership and control. The petitioner has provided a stock 
certificate indicating that a Canadian company owns its shares. 
However, the Internal Revenue Service (IRS) Form 1120, U.S. 
Corporation Income Tax Return reflects on Schedule K that the 
petitioner is not owned by a corporation or by a foreign entity. 
It is incumbent upon the petitioner to resolve any inconsistencies 
in the record by independent objective evidence, and attempts to 
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explain or reconcile such inconsistencies, absent competent 
objective evidence pointing to where the truth, in fact, lies, 
will not suffice. Matter of Ho, 19 I & N  Dec. 582 (BIA 1988). 

As the record does not establish that the beneficiary will 
function in a managerial or executive capacity, or that the 
petitioner maintains a qualifying relationship with the claimed 
overseas parent company, this petition may not be approved. 

Accordingly, this matter will be remanded for the purpose of a new 
decision. The director must afford the petitioner reasonable time 
to obtain evidence on these issues and any other evidence the 
director may deem necessary. The director shall then render a new 
decision based on the evidence of record as it relates to the 
regulatory requirements for eligibility. 

ORDER: The director's decision of April 20, 2000 is withdrawn. The 
matter is remanded for further action and consideration consistent 
with the above discussion and entry of a new decision. 


