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IN BEHALF OF PETITIONFEP: 

INSTR'tJCTIONS : 
This B the decision in your case. AII documends have been remnled to the office which originaily decided yorir case. 
Any further inquiry rnust be made to that office. 

If you believe the law was inappropriately applied or the analysis used in reaching h e  deciqian w- PS inconsistent with 
the information provided or with precedent decisions, yon may file a motion to reconsider. Such a motion must stare 
d ~ e  rcasans for rcconsideratiun and be supported by any pertinent precedent decisions. Any motion to; reconsidcr must 
be filed within 30 days of the docision ha t  the motion seeks to reconsider. as required under 8 C.F.K. 103.S/n)(i)(r) 

ti' YOU have new or additional inforrrlation which you wish to have considered. you may Me a modon to reopen. Such 
a motion must state bl~e new facts to bbc proved st zhc rcnpcned proceeding and be si~pported by atiidavits or other 
documentary evidence. Any motion to reopen must bc i2t.d witlrin 30 days of the decision that h e  morlort sccks to 
reopen, except that failure to fife bcforc this period cxpiics may he excused in the discretion of the Service where it is 
dernnnsrrated tinat delay was rcasanahlc and heyonrl the control of the applicant or periiioner u. 
Any n~otion muse bc fi1t.d with tE,c office which originally decided your case along with a fec of SI I0 as required 
under 8 C.F.K. 103.7. 

FOR T I E  ASSOCIATE COMMISSIONER. 
EXAM1 N ATIONS 

Wiemann, Di- ~C'Ctor 
Administrative Appeals Office 
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DHSCZBSSIEON: The nonimsnigsarat visa petitxon was denied by ehe 
Cirector, Vermont Service Center, and is now before  he Associa~e 
C o m ~ ~ i s s i o n e ~  for Examir,atioras on appeal. T5e appeal will be 
dlsnisse6. 

The pet ir ioner, a corcpany that rnarkezs frequency control 
elecLror,ics, seeks to employ The beneficiary temgorarlly is, .the 
United States as i"t vv~c&~~&side~t, The directcr detern,ineb: that 
the petitioner had nct established that the be2eficlary woald be 
employed in the United States in a primzrily r.anagerFal or 
executive capacity. 

On appeal, cour_sel rebuts to Che d i rec t c r '  s findings charzcterizing 
the decision as being "xnseasonably narrow." 

To establish L-l eligibility under section 101(a) (15) (L) of the 
Immigration and Naticnality Act ( t h e  Act), 8 U.S.C. a l O l ( a )  (15) (L), 
the ~etitioner nxst demonstrate that the beneficiary, within three - A 

years preceding the beneficiary's 2-pplication fcr adnlssion i n r o  
the United States, has beer, em.pioyed abroad in a qualifying 
managerial a-r execiltive capacity, or in a czpacbty i~volving 
specialized knowledge, for one continuous year by a qualifying 
organizatico. 

Title 8 C.F.R. 214.2 (1) ( 3 )  (v) states that if the petition 
indicates that the beneficiary is coming to the United States as a 
manager or execut5ve tc open or to be e~plcyed in a new office in 
the  unite^ States, the petitioner shall submit evidence that: 

A) Sufficient physical prer.ises to house the new offlce 
have been secured; 

B) The bezzef iciary has been e~.ployed for one continuous 
year in the three year period preceding the filing of the 
petition in an executive cr rranagerial capacity and that 
the proposed exployrent involved execurive or managerial 
authority over the cew operation; and 

C) The iritezded United States operation, within one yezr 
of the approval of the petiticn, w;ll support zn 
execu-live or ~anageriai positlor, as defined 12 paragraphs 
(1) (1) (ii) (E) or ( C j  of this sec-L.ior?., supported by 
infornation regarding: 

(1) The prcpcsed nature of the office describing 
the scope of r;ke entity, its orgaziza~ional 
structure, acd its financial gcais; 

( 2 )  T h e  s i z e  of  he Uniked States invest~ent and 
cP.e ficanc~al a b ~ l i ~ y  of the forei~n e~tlty to 
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remdnerate t h e  beneficiary and t o  coxmence doizg 
buskness i n   he Uni ted  States; and 

( 3 )  The organizational struc~zre of t k e  foreign 
eizt i ty .  

The United States p e t i t l o n e r  was es tab l l sked  i n  2 3 0 1  and states 
t h a t  it IS a wholly-owned su~sidlary of Starc Telecon Co., Lrd., 
locate6 in Kyu~g-Ki, Korea. The peticiozler seeks t o  e r p l c y  che 
beneficiary f o r  a three-year  per lod at an  a~nual s a l a r y  of $86,000. 

At issze iz this p r o c e e d i ~ g  ts whetker  he benef ic iary  will be 
employed in a prixarlly managerial or execxtive capacity. 

Section 101 (a) ( 4 4 )  (A) cf "Le A c t ,  8 V.S.C. 1101 (a) ( 4 4 )  (A) 
provides : 

"Manageria? capacity" means an assigzr.ent witkin an 
crganizaziox in which t h e  enployee prlmarily- 

i. Facages t k e  orgacizarioz, or a 
departrent, s~bdivislon, function, o r  
corn3one~t of the organiza t ion;  

, , 
ia. sspervises and c o n t r o l s  the work of o the r  
supervisory,  p ro fess iona l ,  o r  v.anagerial 
e~.ployees,  or manages an essentiztl funczion 
within khe organization, or a de?arzrr.erit o r  
subciivisioz of t h e  organizatior; 

iii. if ancther ern7loyee or other e ~ ~ p l o y e e s  
are direccly supervised, has the authority to 
hire and f i r e  or recomnend thcse  as well as  
ocher personnel actions (such as promotion 2x3 
leave authorizaticn), or if no other e~r~ployee 
i s  directly supervised, functions at a senior 
level within t h e  organizational hierarchy  o r  
with respect  t o  the function canaged; and 

iv. exerc i ses  discretion over the day-to-day 
operar ions  of t h e  a c t i v i t y  o r  r'unction for 
which t h e  einployee has authority. A 
first-line supervisor is not considered to be 
acting in a managerial capaci ty  merely by 
virtue of t h e  s u p e r v i s o r ' s  supervisory d u t i e s  
unless t h e  exployees supervised are 
professional . 

Secticn 101 ( 2 )  ( 4 4 )  ( % )  of the Act, 8 i-.S .C. 1131 ( a )  ( 4 4 )  ( 3 )  , 
provides : 



"Execuzive capacityn means an assignment withkn ac 
organization ic which che enpioyee primarily- 

i. d i r e c ~ s  the management of the 
crganizatlon or a r .a jo r  cor.ponent or function 
of  he organization; 

ii. es~abiishes the goals and policies of the 
organiza~ion, coxponent, or f~nction; 

ili. exercises wide latitude in discretionary 
decision-making; an6 

iv, receives only geseral  supervision or 
6irece2on from higher level executives, the 
board of directors, or stockholders cf the 
organizaticn. 

The peti~icner described the beneficiary's duties iriitially as 
follows : 

The be~eficiary of this applicatics, for L1 visa, 5s 
Presidezt, Executive Director, and a s-dbs tan t ia l  
shareholder of the company. [The benef iciaryl has been 
einployed by Eke Company's Korean Headquarters since the 
compar,y was formed i~1 1998, and has been continuu~sly 
en2loyed since that time. Bis principal responsibilities 
have been investor relations; capital mazagemeat; prud~ct 
Eevelopment; and naxketing anci operational oversigh-,. 
[The be~eficiary] is the single most important executive 
of ehe Cow,pany, an6 he ineends Lo personally supervise 
the developrr.ent and growth of the Corr.pany9 United States 
operations in Edgewater, New Gersey. 

[T?e benef lciary] will cont~nue to serve in substasb~ially 
t h e  same capacit:es in the UniEed Stares reqional off;ce 
of t5e Connpany, with a view toward significantly 

- 

increasing t h e  Corrhpanyl s sales of telecornrr,unications 
parts axd devices within the United Sta t e s .  

In res9onse to a Serv~ce request fcr adctltional eviaence, the 
petitioner s t z t ed ,  in pertinent part, t h a ~ :  

Irr .~,ediately upon IXS approval of an L-LA visa, Parent 
will tra~sfer its president [the benefic~ary] to oversee 
Subsiaiazy's development and conduct of business Fn the 
United Sra tes .  Prese~tly, Srjbsidiary is being tr.anaged 
solely by i t s  regional president, [name6 individual] . 
[Named indLvidual j wiil continue to PmrLage the day- to- day 
tasks. Such tasks incllicle il) ident- i fying likely U.S, 
parchasers of Subsidiary's p r o d l ~ c t s  and services, ( 2 )  



Page 5 

referri~g such irformatiozl to [ t h e  beneficizryl , (3) 
paying bills incident LO Szbsidrary" off ices, and 
miscellaneoils t a s k s .  [The beneficiary] wlll focxs his 
efforts on pursxing possible cuaLomer leads; conductirg 
marketing presentazions and m e t i n g s ;  obraisxng orders; 
and transmitting orders eo parent  for agpropriate 
d i s p o s i t i c n .  [The beneficiary] w i l l  not b e  engaged in 
non-~a~agerial, day-to-day opera t ions  of the Subsidiary. 

Bcok-keepizg [ s i c ]  w i l l  be handled by [name6 individual] 
and s t a f f ,  to be hired as ceed Increases .  Accountins 
tasks wili be perforrr.ed by a professional CPR w i k G  
experience i2. Sr;bsidiaryrs  field of b~sfness activity, In 
accordance withgeneraiiy accepted accounting principles. 

IE the year 2002, [the beneficiary] will be exciiisively 
responsiSle  for c u l t i v a t i z g  new clients and procuring 
orders .  All day-to-day office eesks, including 
t r a z s m i t t i n g  crders t o  Parent" ccffices, will be handled 
by [samed individual]. Curing the prcgress of business, 
l i k e l y  by sunmer o r  early f a l l  2002, Subsidiary wiLi hire 
azpport  staff starting with the p o s i t i o n  of Assistant t o  
Regioza: President, [named Individual], at a s t a t e d  
salary range of $22, O C O  to $27,000 per year based on 
experie~ce. The Assistant w i l l  assume all day-to-day 
s e c r e t a r i a l  and  related t a s k s .  

S~bsi6iary will next h i r e  a technician t o  handle all 
service and defects-related incy~iries, at market salary, 
eetirrated to be between 543,000 and $55,QOC per  year .  
Szch techn~cian will handle all ~nq~iries reiatrng to 
defects and servlce. 

Os, appeal, counsel silbrnits a revised business plan, which states in 
part thzt : 

Vice President FunetFons 

The . r o l e  of t h e  v ice  president is executive in n a t u r e .  
The vice president's principal duty is tc use h i s  broad 
management d iscree ion  t o  execute the bus iness  plan, and 
t o  nodify It as cgportunity arid circumstances dictate. 
The v i c e  pres ident  i s  expected t o  bring h i s  operation to 
break eveE ((on a cash flow basis) within 1 4  months, t o  
achieve a t  least $ 2 5 , 0 0 0  in pretax  p r ~ f i t  w i t h i r -  2 0  
mozths, and to achieve at Least $250,000 profit within 
thirty six months. The parent will provide fina~cial, 
techllical and other resources as neec5ed to ensure t h e  
U . S .  domestic 09e~c?"Loz can be szstained dxring t h e  
star---- ~p phase, and can thrive d- i i r i~g  the high growth 
post-startup [ s l c ]  phase. A minirn~n of $250,000 in 
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investment capital has been made available to the vice 
presidenr; to this end, and aciditiorzal fuzcis shall be 
invested as  needed. 

The vice presiciezt will be responsible for admLnistering 
the dally ffnanciai functions of the crganizatlon, 
i nc l~Ci ing  the cc-ordinz~ion of i n v e z t o r y  transfe~s from 
overseas, inaFntaining U.S. bankixg relationships, 
apgrovin9 of c~storer credit decisions and the advice of 
the marketin2 departmezt, and approving of payroll. 

Wman Resources 

Recruit and hire the sales/rnarkeq~izg d l r ec to r  and orher  
personxei. Estabi~sh employment policies, perf~r~arce 
standards and cornpe~sation, and hire and terainate 
enployees as aicta~ed. by ]u$gerr,ent, discrekicn and 
econo~ic circunscances. 

Recruit and hire the marketing d l r e c t o r ,  and collaborate 
with the r.arketing director to develop a  detailed sales 
p l a n ,  incl~ding a W O T K G ~  cf prospect l i s t s  [sic], key 
sales points, and a budget for implernentizg the plan. 

Administrative 

Tke vice pres ident  mast use h i s  executive discretion to 
perform general administrative functions, i n c l u d b g  the 
purchase or l e a s e  of cffice equipment, negot ia t ing  
additional oftice or warehouse space as needed,  acd 
deaiizg with insurance, legal, and business compliance 
~atters. These responsibilities may be delegated to a 
Coxtro l le r  as financial circunstances warrant. 

The busi~ess plan indicates t h a t  the p e t i t i o n e r  has twc fcli-time 
err.ployees, Che beneficiary as Execxtive Vice President [ *  and [named 
individual] as i7Eeg iona l  Presidenr . " The petitioner also c1aiv.s to 
have ccntracted for the services of a "General Counselv and 
"Consultant." It must be noted, however, that the record does net 
co~Eain copies of a-ny e ~ p l o ~ e n t  cc~tracts. Further, it cannot be 
conclucied that 2n zttorney or bcsiness consultznt would need v:dch 
sapervision as such ppositios-s as attorney or consultant b r i q  with 
themselves a high level of expertice for which the conpany is 
willing to pay. 

A1t:hoxgh h e  record inalcates t h a t  tke U . S .  entity will hire 
additional full time enployees, the record contains EO posltion 
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descriptions identifying the duties for any of the named proposed 
additional hires, "Sales Director," fl@omptroller,lL "Assistant to 
the Regional President," or "Technician." Absent conplete position ~. descripticna for all of the U.S. entity" pprcposed e~~ployees, LC 
cannot be determined t h a t  " L e  beneficiary will functio2 at a se~ior 
level within an organizational hierarchy other than in position 
title. Further, the U . S .  entFtyfs business plan indicates t h a t  it 
will s e l l  electronic frequency ccntrol prodzcts for the parent 
corrgany. However, there is nc i~dication t h a t  the U .  S. entity will 
hive any sales representatives to condxce such cperaeionai daties. 
Rather, the record strongly suggests that the be~eficiary will 
continue to be the sole agent involved in the proffering of the 
parezt company's products. 

Upon further review of the record, there is no evidence to 
es~ebllsh thae the petitioner will enploy a subordinate staff of 
profeesional, managerial, or supervisory personnel who will relieve 
the beneficiary froa performing nonqxalifying duties, The record 
contains no corrprehensive description of the beneficiary's duties 
that demo2strates that the beneficiary will be managing or 
directing the nanagement of a departn-ent, subdivision, function, or 
component of the petitioning organizatkon. For this reason, t h e  
petition may not be approved. 

Beyon6 the decision of the disectou, the record indicates e k a t  the 
beneficiary is a major stock holder cf the petitioning company. 8 
C.F.R. 214 - 2  (1) ( 3 )  (vii) states that it the beneficiary is an owrier 
=r Eajcr stockholder of the conpany, the petitioz mcst be 
accoRpanied by evide~ce thaf  the bezeficiaryfs services are be 
used for a texporary period and that the beneficiary will be 
~ransfe-rred tc ;in assignme~t abroad ilpor, t k e  conple~icr of t h e  
ternoorary services is, the Uni~ed. States. Irz this case, the 
petitioner has xot furnished demolstrative evidence that the 
beneficiary's services are for a Eewporary period ar-d. t h a t  the 
beneficiary will be trazsferred abroad upon conpletiori of the 
assignrxent. As the ap2eal will be dismissed 02 the grounds 
disccssed, this issue need not be examined further. 

In visa petition proceedings, the burden of proof renains entirely 
wieh the petitioner. Sectior 291 of the Act, 8 C.S.C. 136l. Elere, 
that burden has not been met. 

ORDER : The appeal is d i s v . i s s e d  


