
File EAC 0 t 273 53682 Oflice: VERMOK'I' SERVICE CENTER Date. 

I.%' RE. Pegioioner. 
Beneficiary: 

PKi'l'I'TION: Petition h~ a Idos~imrraigoant Worker hrsuanr  to Section iOl(a)(l§)(L) ot' the Irrlrr~igration and Katitr~raii~y Ace, 
8 r!.s c. t rol(a)(rsgjii) 

IF4S'I'KIJCr1'IONS: 
This is the decnsitm In your case Ali iiocmalents have heen returned 10 the oftice that originally decided your cabe. Any 
further inquiry Inuit be madc to that ofticc. 

If you hefieve the taw was ioappropriaxely appltcd tsr the analysis used in reaching the decision was inconsistent with the 
i~iti,rlnakioa'i provided or wili~ precedent decisions: you may fjIe a naotiorl to recorlsfder. ShicI~ 3 rx%orlnia must swte the 
reasons fbr tcconsidcradon and bc supported by any pestinenr precedent decisions. Any motion tar recorasidcs must bc Bled 
within 30 days of file decisitnl dte rr;otk,n seeks to reconsider, as required ~lldep. 8 C.F.14. ICE3,5l;l)(l)(i). 

If you [save new or additEotlaE intorrnatitn that you wish to Iuve considered, you may LlIe a maion to reopen. Such a srroticrrr 
rnust sratc thc acw facrs to hc provcd at rhe rcogcncd prococaling and hc supporccd by affidavits or ofher docurner~tary 
evidence. Any motion LO setrperr must lae tXed wjilrirl 30 dzys trf the decision that the rnotlcm seeks icr reopen, cxccpe rhae 
faiiurc to tiIc hcfi>re thic period cxpirrs n a y  be excused in tire diccretitrn of the Service where It Ic demonsrrated that the 
de!ay was seasonable anti beyond the control of clac applicarlt or petiriottcr. M. 

Any motiun must bc flIcd w ~ t h  rhc clfEcc that origin2lty decided your case alorkg with a fee of $1 10 as required under 8 
C.F.lX 103.7. 

FOR THE ASSOCIATS CQMMISSlONEK, 
P,XAMJNhTIONS 

Administrative Appcais Officc 
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DISC&rS$ION: The nonimigrant visa petition was denied by the 
Director, Vern-.~nt Service Center. The matter is ncw before the 
Administrative Appeals Office (".AAOrT)on appeal. The appeal wLlL be 
dismisseci. 

The petitioner is a conputer ccnsultlng ard software developrent 
~ U S $ E ~ S S  chat seeks to continue the empioyrr.enk of the beneficlazy 
i the United Stares as its vice president. The direc~or 
determined that the petitioner had not es~ablished that  he 
beneficiary had been or would be e~.pioyed in t h e  United Stakes in 
a rnanzgeriai or exec~eive capacity. 

On appeal, counsel states that the director erred by ignoring 
re lev an^ statutory and regulatory provisions which directly apply 
to the i n s t a c t  peiition. counsel fGrther states that the director 
also erred by requiring the supervision of tiers of professional 
and managerial staff in order to qualify for a managerial or 
execwtive position. Counsel indicates that the M U  has forrnd i f i  

nunemus cases that supervision of tiers of professional and 
managerial staff is not required if the "functional manageru 
functions at a senior level of the organizational. hierarchy. 

To estab1;sh L-i eligibility uncier secElon I O l ( a ) ( 1 5 ) ( ; )  of the 
rmmigra~~on and Nationality Act (the Act) , 8 U.S.C. 
l k 0 1 ( a )  (15) (L) , die petitioner  st demonstrate that the 
beneficiary, wathin three years preceding  he beneficiary's 
applLcatLcn for admission i n ~ o  t h e  Unfted States, has been 
employe6 abroad in a qualifyFcg managerial or executive capacity, 
or I n  a capacity involving specialize6 knowledge, for one 
c o n t i r , u o ~ s  yesr  by a qualifying organiaa~ion and seeks to enter 
che Unlted S t a ~ e s  temporarily In order LO continue to render his 
or her servlces to the same employer or a subsidiary or afffiiate 
ehereof in a capacity that is r,anagerial, executive, or involves 
specialized knowledge. 

8 C,F,R. 214.2 (1) ( 3 )  states t h a t  an i~dividual pe t i t io r ,  filed on 
Form 1-129 shall be accompanied by: 

(ij Evidence that the petitioner and the 
which e~.p layed  or will employ zhe alien a 
organizatrons as defined ir_ paragraph (1) 
this section. 

re quaiifykng 
(1) (ii) (GI of 

(ii) Evidence that the ailen will be employed ir, ar, 
executive, managerial, or speciaiized knowledge 
capacity, incl~ding a detailed description of the 
services to be performed. 

8 C.F.R. 214.2(1) (14) (11) states that a visa petitioz under 
section 131 (a) (15) (L) which involved the opening cf c3, new office 
may be extended by filing a new Forr?. 1-129, accompar~ied by the 
following: 
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(A) Zvidence chat the united States and foreigr, 
entities are sc i lL  qualifying organizations as defined 
Ln paragraph (1) (1) (ii) (GI of  his section; 

(B) Evidence that the United S f a ~ e s  e n t i t y  kas been 
6oing business as defined in paragraph (1) fi) (ii) (H) of 
this section fox the previous year; 

( C )  A statement of the duties perforrr.ed by the 
beneficiary for t h e  previous year and tne duties the 
beneficiary will perform under the extended petition; 

(D) A statement describing the staffing of the new 
cperation, including the number of employees and types 
of positions held accompanied by eviae~ce of wages paid 
to employees when the beneficiary will be exployed in a 
managerial or executive capacity; and 

iE )  Evidence of ~ h e  financial s~atus of the United 
States operation. 

The issue to be addressed in this proceeding is whether the 
petitioner has established that the beneficiary has been or will 
be employed in the United Sta tes  a primarily managerial or 
executive capacity, 

Section 101 (a) (44) (A) of the Act, 8 U.S.C. 1101 (a) ( 4 4 )  (A) 
provides : 

The term "managerial capacity" means an asszgnrnent 
withir an organization in which the employee p-iaarily- 

i. manages the organization, or a department, 
subdivision, fxnction, or component of the 
organization; 

. . - - 
AL. supervises and controls the work of other 
szpervisory, professional, or mallagerial en-.ployees, 
or manages an essectial functxon within the 
organization, or a deparemenz or subdivision of the 
crganization; 

iii. if another employee or other employees are 
directly supervised, has the a~thority Lo hire and 
fire or recommend those as well as other personnel 
actions (such as promot ion and leave 
authorization), or if no other employee is 6Frectly 
supervised, f l inctions at a senior level wiehin the  
organizatio~al hierarchy or with respect to the 
function managed; and 

iv. exercises discretion over the day-to-day 
operations of the activity or function f o r  which 
the employee has axtkority. A fFrst-line 
supervisor is not considered to be acting in a 
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managerial capacity merely by virtue of t h e  
supervisor~s supervisory &ties unless the 
employees supervised are professional, 

Section 101. (a) (44) (B) of the Act, 8 U,S.C. 1101 (a) ( 4 4 )  (31, 
provides  : 

The tern "executive capacityTt means an assignment 
within an organizatioc in which the employee primarily- 

i. directs ehe management of the organization or a 
major component o r  function of the organ2zation;  

. a 

11. establishes the goals and policies of the 
organization, component, or function; 

i i f .  exercises wi6e latitude in discretionary 
decision-making; and 

z 8 3 

I l r ,  recetves only general supervision or 
direc",or, from higher level executives, the board 
of directors, or stockholders of the organization, 

In a le t" ,er  dated September 6, 2001, the petitioner's president 
describes the beneficiary" job duties as follows: 

Due to Eeneflciary's extensive experiexce and world 
wild conzacts In the co~.pater industry, Beneficiary 
will ccntlnue to u~illze hls skills and network to 
develop busmess  w l c h  the US affiliates of $orlasf 
~nternational corporate clients. He will cortinue to 
have scSe responsibility and azthorlty for negotiating 
and binding IBC to long Eerm conEraccs and partnerships 
t o  renew and obtain addiCional p r o & ~ c t  distrlbutorsh~p 
and t o  proviae  customized products  and services to 
existing and prospective corporate clients. He will 
continue to develop and fine tune busmess strategies, 
markee~ng and sales plans, busrness objectives and 

* "  3 - b~dgec. He w ~ l ~  continue to direct and oversee  he 
masker,ing/saTes campaign to ~arget new clfents as well 
as existing clients. He will coctinue LO hire, zrain, 
supervise and manage act~vitles of sa~es/~arketing and 
accoLnz personnel and technical professionals. He will 
continue to d i r e c t  and coordinate  he 
account/administrative ana sale/narket~ng deparemer-ts 
to implement programs i n k t l a t e d  by hirn and t h e  
curperatlola. EIe will cortinue to oversee the work of 
professlorial conscltants including sen io r  s y s z e l s  
analysts and project leaders for " L h e  consul~ing 
p r c j e c ~ s .  He will contxnue to acL I n  effect as t h e  
C h e f  Executive Officer of LBC, He will co2tifiue to 
w o r k  closely with the president of I B C  for strareglc 
planning, budget~ng, salary s~ruceure lnciuding 
coordination with W 6c X Group, Inc. arnozcrg o~hers, to 
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insure current and future appreciation 
standards of the ca~puter industry and eo 
application thereof. 

of technical 
ensure proper 

The director deterrn~ned that the petittoner ha6 failed co  
establish that the benefkcfary was managing a subordinate s~aff 
of professional, managerial or supervisory personnel who relieved 
him fror. performlng non-quaiifytng duties. 

The peritioner employs seven persons including its president, che 
beneficiary as vice president, an account executive, a sales 
manager, a sales representative, an accountant and a receptionise. 
Tke record indicates that the beneficiary supervises the account 
executive and the sales manager. "he sales manager, ir, ttirn, 
supervises the sales representative. 

The petitioner's description of the beneficiary's job chties is 
insufficient to warrant a finding t h a t  the beneficiary has been or 
will be employe6 in a primarily managerial or executive capacity. 
The beneficiaryFs duzies as outlined are general and do not 
provide comprehensive data about the beneficiary's daily 
activities, It appears, at rrost, the beneficiary has been and will 
be performing operational r a the r  than managerial or executive 
duties, The petitioner has provided insufficient evidence to 
establish that the beneficiary will be managing or directing the 
management of a function, department, subdivf sion or coy.ponent of 
the company. I m  this case, the beneficiary is second in command of 
a seven person office. 

Based Lpon  he record, even with the be~eficiary sapervising LWO 

persons, the petLtioner has not provided ssfficient ev~dence to 
demonstrate that the befieficiary has been or will be managing a 
subordinate staff of ~rofessionai, manaserial or su~ervisorv - - 
personnel who relieve him fro% performing non-qualifying cixties. 
It appears t n a t  the beneficiary is the indivi&~al perf orrninq rhe 
necessary tasks 
than primarily 
work of others. 

for the 
directing 

o~going operat  
or managing t 

i o n  cf the company, Gther 
.hose functions through the 

In visa pe~ition proceedings, che burden of proving eligibili~y 
for the benefit sought remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S,C. 1361, Here, that burden has not 
been met. 

ORDER: The appeal is dismissed. 


