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C.F.R. 103.7. 
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DHSCUSSIOK: The nonimmigra~t visa pet icion was denied by t h e  
Director, California Service Center. The ratter is now before the 
Adrr.iriistrative Appeals Off ice i "AAOW ) on appeal. The appeal will 
be dismissed. 

The petitioner is engaged in the field of f i lrr i  production. It 
seeks to continue to e~~ploy the beneficiary in the United States 
as i ts  president, The director determined that the petitioner bad 
not established t h a t t h e  beneficiary woiild be employed ir_ the 
United Stakes in a managerial or executive capacity. 

On appeal, counsel states that " L e  director" ffi~lding that the 
beneficiary is not. ira E; managerial or execu'cive position is in 
error. Counsel resubmits a copy of the petitioner's September 2000 
business plan for consideration. Ccunsel requests tkat the visa 
petltion be approved. 

To establish L-2 eligibility under section ICl (a) (15) (L) of the 
Imnlgration and Nationality Act (the Act), 8 U.S.C.  
IlGl (a) (15) (L) , rhe petitioner must denonstrate thae the 
beneficiary, within three years preceding the beneficiaryis 
application for admission into the United States, has been 
employed abroad in a qualifying managerial or executive capacity, 
or in a capacity involving specialized knowledge, for one 
continvcus year by a qualifying organization and seeks tc enter 
the United States temporarily in orcier to continue tc render his 
or her services to the same employer or a subsidiary or affiliate 
therecf in a capacity that is managerial, executive, or involves 
specialized knowledge. 

8 C , F . R ,  214.2(1) (14) (il) states that a visa petition under 
sec"_ior, 102 (a) (15) (L) which involved the o ~ e n i n ~  of a new office 

(A) Evidence that ~ h e  Unite6 States and Foreicrn - 
entities are still qilaiifying organizations as defined 
In paxagraph (I) (1) (ii) ((3) of this section; 

(Bj Evidence that the Unired States enti-cy has been 
doing business as defined in paragraph (li (1) (ii) (Hi of 
this sectioc for the previoas year; 

( C )  A stazenent of .",he duties performed by "Le 
beneficiary for the previous year and the duties the 
he~eficiary will perform ~ n d e r  the extended petition; 

( D )  A staternen, describ~ng the staffing of the new 
operatien, kncLtrdirag 'che nurr.ber of employees and types 
of positions held accompanied by evidence of wages paia 
to employees when the beneficLary will be employed in a 
managerial or executive capacity; and 



(Ej Evidence of the financial status of the United 
States operation. 

The issue to 
petizioner has 
in the United 
capacity. 

be addressed in this proceeding is whezher che 
established that the beneficiary will be employed 
States in a primarily managerial or executive 

section 101 (a) ( 44 )  (A )  of t he  Act, 8 U . S , C .  110l(a) ( 4 4 )  (A), 
prcvides : 

The term "managerial capacityn means an assignrnen~ 
within an orgazization in which the employee prinarily- 

i. manages the organization, or a department, 
subd iv i s ioz ,  function, or cornpcnent of the  
ougan%zatio-; 

iL. supe rv i se s  and controls tke work of other 
supervisory, prcfessionaI, cr managerial elnployees, 
or marrages an essential frznction within the 
organization, or a department or subdivision of t h e  
orga~izatiox; 

iiL. if another employee or other employees are 
directly st lpervised,  has the authority to hive and 
fire or recommend  hose as well as other personnel 
actions (such as promot ion and leave 
authorizaticn:, or ~f no o ~ h e r  emgloyee is directly 
supervised, functions at a senior Level within the 
crganizationai hierarchy or with respect ro the 
function managed; ard 

iv. exercises discretion over the day-LO-day 
operations of the activity or function for which 
the employee has a~tbority. A first-line 
supervisor is noc corsidered LO be acting in a 
rr.ar;agerial capacity merely by virtue of  he 
supervisor's supervisory duties cnless the 
emgloyees supervised are professional. 

section i5l (a) ( 4 4 )  (13) of che Act, 8 U . S . C ,  2101 (a) ( 4 4 )  ( % I ,  
provides : 

The term "'executive capacityn means an assignment 
withLn an organization in which the exployee primarily- 

i, directs the management of the organization or a 
major component or function of the orga~ization; 

ii. establishes the goals and policies of the 
organizaticn, coFkponent, or function; 
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iii. exercises wide latitude in discretionary 
decision-making; and 

iii. receives only general supervision or 
direction from higher level executives, the board 
of directors, or stockholders OF ehe organization. 

In the petition, the beneficiary's job duties for the past three 
years are described as follows: 

General Director: managing generzl ,  econo~ic, art and 
fknanclal activity of the company, organizing company 
development plarning ar_d coordirating actlvity of all 
departments, having powers to sign contracts, 
eszablishing goals and policies of the corr,parry, 
exercising wide Latitude in discretionary decision 
making. 

The petition also describes the beneficiary's proposed b~ties in 
the United Stakes as follows: 

Have general srrpervision, direction & control of the 
bzsiness and officers of ehe cosgorat-lon, Have general 
powers and d u t i e s  of management. 

The record shows t h a t  two persons were hired by the U~iced States 
entley near the end of its i s  year in cperataon eo perforrr 
general acd secretarial duties. The pet~tioner indicates that 
outslde independent contractors are also used for dffferent 
profeczs and chat v.ore managerral posltlons will be added to the 
firm in the f~ture. 

In this case, the descri2tion of the beneficlary1s job duties is 
insufficient to warrant a finding thar the beneficiary will be 
e~.ployed Ln a managerial or executive capacity, The b e n e f ~ c ~ a r y ~ s  
duties as outlined are vague and general and do noc provide 
comprehensive data about the beneficiary's daily activities. It 
appears, at most, ~ h e  benef ic iary  w i l l  be p e r f o r r i n g  operarional 
rather zhan managerial or executive duties. The petitioner has 
provided insufficient evidence to est~blish that the beneficiary 
will be managirg or diremifig the management of a func~ion, 
department, subdivision or component of the U.S. company. 

As noted above, two persons were employed by the firm at the time 
of filing. Based upon the record, even if the two employees are 
working on a full-tine and not a part-time basis, the petitioner 
has not provided evidence that the beneficiary will be managing a 
subordinate staff of professional, managerial or supervisory 
personriel who relieve him from performing nor?-qualifying duties. 
It appears t h a t  the beneficiary is performing the necessary tasks 
for the ongoing operation of the company, r a the r  than primarily 
directing or managing those functions through the work of cthers.  
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For this reason, the petition may not be a p ~ r c v e a .  

- In visa petition proceedfngs, che burden of proving eligibility 
for rhe benefit sought remains entirely w i t h  the petiticner. 
Section 231 of the Act, 8 U . S . C .  1361, Here, that buraen has cot 
beer. per. 

ORDER: The appeal is dismissed, 


