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425 E~:s '"  strccr N. W. 
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Wuxhiz~gton. I). C. 20536 

Fi'Ee: EACOIIW51933 Ofice: VERMONT SERVICE CENTER Dak: ,-, 

tN RE: Peritiimer: 
Beneficiary: 

PETn'10K: %tition for a Nor~immigrant Worker Pursuant to Seclicm EOl(a)(lS)(L) of thc Inmigrdtion a ~ d  Natianatity Act, 

INSTRUCTIONS: 
This is lPre &cisit>fi in your case. All dcxurnents have I w n  returned tc~ chc office that cx-itriginally decided ywr czc.  Any 
furher inquiry rnust he made ti) that office. 

Ef you believe the law wau inappropriately applied or the analysis used in reaching the decisit~n was inconsisterrt with the 
informati012 provided or with precedent hciston~, you m y  &Ie a motion LC) reconsider. Such a m o t h  rnlisr state the 
reawns for r~on~icferation and be supported by any prt inc~~t  precccdent decisions. Any motion to ~rec~ssiber must be. f f Id  
wi~hin 30 days of the decision that the mr>tbn seeks $0 reconsider, as requirect under S C.P.R. f 03.5(a)(l)(i). 

If you twve new or additional intixmatiott that yea wish u> have considered, you may file a motion to rerFen. Such a mfitn 
rnust starc tf~e new facts b be proved at the reopened proceeding and bt: srrpponed by afl5davits or otficr bxumenury 
evidence. Any motion tr) reopen rnwa be filed wwihin 30 days of the decision that &c nlc~~ioll seeks to reopen, except that 
failure to tjit k h r e  &is perid expires may he excused in rhc discretion td the Service wherc it is derrtonsnated d~a t  the 
deiay was reastmzbibte and beyond the control of the applicant or petitiotxr. H. 

Any m(ltir)n tnust be filed with thc office $Itat originally decicfcd your cisuse along with a fcc of $120 as required under 8 
C.F.R, f03.7. 

FOR THE; ASSOCIATE COMMTSSTONER, 
EXANEINATIOXS 

f Administrative Appds  Otlice 
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DBSCWSSION: The nonimigrant visa petition was denied by the 
Director, Vermont Service Center. The matter Is ncw before the 
Administrative Appeais Off ice ( "AAO'' on appeal. The appeal will 
be dismissed. 

The petitioner is primarily engaged in cell phone sales. Ic seeks 
to extend its enplow.ent of the beneficiary temporarily in. the 
United States as its chief exec~tive officer. The director 
deterrniaed that the petitioner had not provided evideoce that the 
becefZciary had been or would be employed in the United States in 
a managerial or executive capacity. 

On appeal, counsel states t h a t  the c5irector erred in adjudicating 
this petition. 

To establish L-i eligibility under section 101(af (15) fL) of the  
Inmigration and Nationality Act (the Act) , 8 U .  S .C, 
1101 (a) (15) ( L )  , the petitioner must demonstrate that the 
beneficiary, within three years preceding the beneficiary's 
applfcation for adEission into the United States, has been 
employed abroad in a qualifying managerial or executive capacity, 
or in a capacity invclving specialized knowledcp, for one 
ccntinuotls year by a qualifying organization and seeks to enter 
the United States tev.pcrarily in order to continue to render his 
or her seivices to the same employer or a subsidiary or affiliate 
thereof in a capacity that is managerial, executive, or involves 
specialized knowledge. 

The i s s u e  to be addressed in this proceeding is whether the 
petitioner has established that the beneficiary has been or wLll 
be employed ir, the United States in a primarily managerial or 
executive capaciky. 

Section 101 (a1 ( 4 4 )  (A) of the Act, 8 U . S . C .  1101 (a) ( 4 4 )  (A) , 
provides : 

The term t'managerial capacityw meaos an assignment 
within an orgazizatio~ ir, which rrhe em2loyee primarily- 

: i. manages the organization, or a department, 
subdivision, function, or component of the 

i organization; 

. . 
12. supervises and controls the work of other 
s~pervisory, professional, or managerial err.ployees, 
or manages an essential function withi3 the 
organization, or a department or subdivision of the 
organization; 

. , . ,  
i 111. if anather employee or other employees are 
i directly supervised, has the authority to hire and 
! fire or recommenci those as well as other personnel 
i actions (such as promot ion and ieav~, 
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authorization) , or if no other emplcyee is directly 
supervised, functions 2t a senior level within the 
organizational hierarchy or with respect to the 
function managed; and 

iv, exercises discretios, over the day-to-day 
cperations of the .activity or function for which 
the employee has authority. A first-line 

i supervisor is not considered to be ac+; ;&ng in a 
i managerial capacity merely by virtue of the 

supervisor's supervisory duties unless the 
i emplcyees supervised are professional. 

Section 101 (a) (44) f E )  of Ehe Act, 8 G.S .C .  1101 (a) (44)  (B) , 
provides : 

The term "executive means an assignment 
within an organization in which the employee primarily- 

i. directs the managemefit 0 2  the organization or a 
major component or function of the organization; 

. 
11. establishes the goals and policies of eke 
organization, conponent, or function; 

iii. exercises wide latitude in discretionary 
decision-making; and 

, . *  
111. receives cnly general. supervision or 
direction from higher level executives, the board 
of directors, or stockholders of the arganization. 

The record shows that d i e  primary business activity of the 
petitioner was the sale of teleconm~nications products, but thar 
the company was in the process of expanding and shifting the 
nature  cf its business activity to the import snd sale of fine 
Indian rugs. Counsel submits documentation including contracts 
showFng the f i m  is engaged in the sacle of carpets as well as 
telecofi.munications equipment. 

In a letter dated September 24, 2001, counsel for the petitioner 
described the beneficiary's propcsed job duties as chief executive 
officer as fsllows: 

Exec~tive and managerial oversight of day-to-day 
operations 

@ Kegotiation of all ciient agency agreements 
e Signature of all client agency agreements 
a Nego~iaeion of all purchase agreements for goods w i c h  

sripp'riers 
h'ego~iation of ail legal matters, on behalf of the 
company 
Recruitment and discharge of labor 
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Corporate training of lesser managerial subcrdinates 
Developnext of marketing and distribution plans 
Cevelopment of daily, weekly, and monthly financial 
reports 
Distribution and authorization of employee payroli 
E ~ t a b l i s h r ~ e n t  of long a2d short term company 
obje~tives 

AciLing as the sole point of contact linking the 
parent organization in India to the US subsidiary 
Zstabiishrnent and revisLon of corporate policy 
Solidification of corporate image 
Registration and establishment of company operations 
and formalities 
Design, developaent, and revision of exployee 
handbook/con;pany viewbock 

Counsel argues that Rug by Design is a well-established an& 
successful business venture with an annual revenue of $750,000, a  
figure greater than that of most American companies. Counsel 
argues that the company meets all requiremenls for extension and 
remains a qualifying organization. Counsel argues that by sesting 
that Rug by Desig3 is too small a company for the beneficiary to 
possibly function i n  an executive capa-city, the Service has 
deaonstrated an unjust bias an6 prejudice against smaller, 
developing cori.panies. Counsel indicates the director should have 
looked to the structure, nature, success and extent of business 
activity in order to decide this qirestion bur instead, the 
director denied Mr. h i s  due process rights on the grorrnds 
that the company employs only 3 individuals. Counsel ir,dicar;es 
thac the number of employees Fs not an appropriate marker against 
which to gage whether or not the beneficiary functions in an 
executive capacity. 

Counsel argues that the Service should not adjudicate a petition 
based on the size of the petitioning company. GounaeL states that 
the reviewing officer's qtickness to discredit Mr. B 
occupation as non-executive I n  na twe  based solely upon the size 
of  he business estabkishnent is a dangercusly discrininatolry 
practice, illustrative of this Service's bias against smaller mere 
intimate establishnents. Counsel further states t ha t  small 
wholesale locations such as convenience stores, telecomiwsications 
outlets, and town delicatessens, have no Less a right to exisc and 
employ q~alifi-ed i~dividuals than do large, ccrporate entities. 
Ccunsel also cites Young China Daily v. Chappel, 742 F. Scpp. 552 
(W.D. C a l ,  1989) as standing for the proposition that IKS should 
not adjudicate a petiticn Dn the basis of the company's size. 

This case i s  easily distinguished f r o m  the above cited case, as 
the petitiocer was seeking to employ a graphic artist as a person 
cf d i s k i n p i s h e d  merit and ability and not a manager or executive. 
Aiso, Young China Daily was a Chinese language newspaper that 
served the  Chinese community of the entire State of California 
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with a circuZation of 23,000 readere, In the  newspaperFs case, t h e  
court found that the size of the enterprise could be a factor when 
considering the question of the need of t he  newspaper for  a full- 
time graphic artist. In this case, the size of the  petitioner's 
opera~ion is relevant because the nwn.ber of employees and scope of 
the operation are factors that are relevant in determining whether 
a beneficiary will actually be performing managerial or executive 
&ties in  he context of the future operation of the entity. It is 
nored that although the nug-ber of employees of Young China Daily 
is not specified in the Courtis decisioo, a daily Chinese 
newspaper serving 2 3 , 0 0 0  readers throughout the Sta te  of 
California is a large firm when compared t o  the  petitioning 
enterprise. 

The petitioning entity was incorporated on Nove~her 5 ,  1999 .  On 
May 29, 2001, the date the visa petition was filed, the 
petitioning corporation had a staff of three persons inclirding 
the beneficiary. Devender Sing is listed as being second in 
co~.mand to the beneficiary and manages the business and s t a g  Eing 
operations of t h e  company in the  beneficiaxyFs absence. Devender 
Singqs as s i s t an t  is Rimpoo7, Sing who performed c le r ica l  du~ies 
for the firm. The petitionerfs profit and loss statement shows 
that the f i r m  had gross r e c e i p t s  of $ 4 1 0 , 9 1 1  from sales in 2000, 
and a gross profit of $65,738. The firm paid only $22,144 in 
sa la ry  and wages for the entire year and showed a net i2come of 
$21,825 for that period. 

Co~nsel's assertions concerning the managerial and executive 
na ture  cf t h e  beneficiary's future duties are not persuasive. The 
petitfonerts descriptions of the beneficiary's proposed job 
duties are not sufficient to warrant a finding of nanagerial or 
execctive duties. it is noted that che assertions of counsel do 
not constitute evidence. Matter of Obaiqbena, L9 I & N  Dec.533, 534 
(BIA 1988); Matter of Rarr,irez-Sanchez, 17 I & K  Dec. 5 0 3 ,  506  BIA 
1980). Going cn record wichout supporting documentary eviderce is 
not sufficient for the purpose of meeting the burden of proof in 
these proceedings. Matter or' Treasure Craft of California, i4 
I&N Dec. 190 (Reg. Comm. 1972) . 
It appears that the beneficiary would be performing the necessary 
operations of the petitioner. The petitioner has provided no in- 
depth descriptio2 of  he beneficiary's duties " i h a t  would 
demonstrare that the beneficiary will be managing or directing the 
management of a fanckion, department, subdivision or comgxonent of 
the corr;pariy. The petitioner has not: shown t h a t  the beneficiary 
will be functior,i=g at a senior level withirr an organizational 
hierarchy. For this reasor?, the petition may not be approved. 
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in visa petition proceedings, the barden of proving eligibility 
f o r  the  benefit sought remalns entirely w i ~ h  the petitioner. 
Section 291 of t he  Act, 8 U . S . C .  1361. Here, that burden has not 
been met. 

ORDER': The appeal is dismissed. 


