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IN Kb;: Petitioner: 
Benekjciary : 

PETITION; Petition for a Nonirnmigrant Worker h r s u a n i  to Section 101(&)(15)(L) of the immigrarion and Naiionaiity Acc, 
8 U.S.C. I %Ol(a)(i5)(t) 

INSTRllCTIGBNS: 
This i~ the decision in your case. Ail docurncnts lravc 'kecnl returned tts 11le office that originally decided your case. Aray 
further Enquiry must be rrlde 80 that oftice. 

If you hektcva: dlc law was inapproprixely appIied or the akialysr~ used In reaching t%lc d e c i h n  was in~or~\iitenr w ~ t h  i11~ 
infc'alrlna~itrra provided or with precedent decisions, yclu mdy file a nnorion to recon5rder. Such a rnoeirlil must vtdtc the 
reasons for T ~ ~ c o ~ s ~ ~ ~ T L P ~ E o ~  and bbe vuppofled by any pertirlerlt precedenh decrslons Ally maion so recon\ider must. be fiEcd 
wi f l~ i i~  30 days of dle decision that h e  rnolitm scckv tt, rcconslder. AS required under 8 t .F.R L03.5(a)(B,)(i). 

If you have new or addrtnonal inftarmarion hila? you wish to have conwiered, you way t-jfe a motica to reopen SucIh a modon 
must state the new facrs ttr be proved at the reopened proceedirlg 2nd be srapportcd by affldaviri or triher docurntwtary 
evidea~ce. A v  motion hri acopen tnust be Ned wrthin 30 days of the decision that the motirrn seeks to reopen, except that 
fkilurt: eo file before &is period expircs may he excused irr tht: dlscreiiarn of the Service where i r  is dernc~nserated that the 
delay was reascndblt: and beyond h e  cozltroi of the appiicatne or petitioner u. 
Any motion must be Gled with the t~ftic'rce diiai originrelIy dccided your case alotag with a fee ot' $1 I0 as required under 8 
C.F.R. 103.7. 

FOR 'S'HG ASSQCF ATE COMMISSIONER, 
EXAMINATIONS 
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DISCUSSION: The nonirmigrant visa perition was denied by rhe Acting 
Director, Texas Service Center. The matter is now before the 
Aci~~inistzative Appeals Office ( " A A O I T j o c  appeal. The appeal will be 
dls~issed. 

The petitioner is engaged In t h e  dastrib~tion of plastic, alucxnum 
and retal prod~cts. It seeks to contlnue to employ the beneFiciary 
tenporarily in the United States as its general manager for a 
three year period. The acting director determined that the 
petttioner had not established thae the beneficiary would be 
employed in  he Urited States in a managerial or executLve 
capacity. 

O n  appeal, counsel states that zhe beneficiary assumed the & t i e s  
as general r-,anager of Cosmo International, Inc. in Nove~bes 2000. 
Counsel further states thaz p r lo r  to the commencement of his 
employmen-, in t h e  U.S. operation, the bener'lciary had mdertaken 
the process of hirlng a replacerent  for his position at the pzrent 
company Ln India. Coansel sndlcates that the beneficiary remained 
on the payrcll at the parenr coTpar_y in India until r;he end of 
October 2000 and was put on the payroll at the U,S. coy,pany in 
Novenber 2000 and has remained 02 it since that date. Cour_sel 
argues that these facts clearly demonstfate that the U.S. company 
has supported an executive or macagerial positiox within one year 
of t h e  approval of the initial petition. 

Counsel indicates that during the initial months of operation, the 
beneficiazy hired outside independent contractors and zgents tc 
perform functions such as accounting, doc-  menu preparation, and 
logistics. Counsel cites Matter of Irish D a i r ~  Board, Inc. Counsel 
s t a s s  that on J u l y  1, 2001, after six months of doing business 
with independent contractors and appointed agents, the beneficiary 
hired a logistics manager. Counsel states C h a t  this person was 
hfred to take over logistics functions for the i~.port and export 
of materials, including shipme~ts, clearance of custons, tax 
approvals, and preparation of bills or' Lading. Co.iinsel indicates 
that the firm is currently interviewing to fill an administrative 
r.anager posit ion. 

To establish L - f  eligibility ur,des section 201(a) (15) (L) of t h e  
Immigraticn and Nationality Act (the Act), 8 U.S.C. 
1101 (a) (15) (L) , khe petitioner must demonstrate thaz the 
beneficiary, within three years preceding the beneficiary's 
application for admLssion into the United Sizates, has been 
employed abroad in a qualifying managerial or executive capa.city, 
or 4n a capacity involving speciaLiaed knowledge, for oce 
co~tin~ous year by a qualkfying orga~ization and seeks kc  enter 
the United States temporarily in order to continue to render his 
or her services to the same employer or a subsidiary or affiliate 
thereof in a capacity that is managerial, executive, or involves 
specialized knowledge, 

8 C . F . R .  214.2j1) (3) states that an individual petitioz filed on 
Form 1-129 shall be acccmpanied by: 
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( 5 )  Evidence chat the petitioner and the organization 
which employed or will employ the alien are qualifying 
orgaxizations as defined. in paragraph (1) (I) iii) (G) of 
rhis section. 

(li) Evidence that the alien will be employed in an 
executive, managerial, or seeciaiized knowledge 
capacity, including a detailed description of the 
services ro be performed. 

The Iss~e to be adaressed in this proceeding is whe~her the 
petitioner has established that the beneficiary will be employed 
in the Uniced States in a primarily managerial or executive 
capacitzy . 

Section 0 1  a 4 4  A of the Act, 8 U , S . C ,  1101 (a) ( 4 4 )  (A), 
provides : 

The term "managerial capacity" means an assignment 
wlthi2 an organizatiox Ln which ehe enployee prirnarLly- 

i. manages ene organization, or a department, 
subdivision, functLor,, or comgjonent of ~ h e  
organization; 

v * 
li. supervises and controls t h e  work of ocher 
supervisory, professional, or managerial eaplcyees, 
o r  manages an essential function within the 
organ~za~ion, or a departaent or subdivision of the 
organ5zation; 

iii. ~f another eKployee or other employees are 
direczly su@esvised, has ~ h e  arrzhorf", to hire 2nd 
fire or reccmrnend those as well as other  personnel 
act~ons (such as promot ion a.nd leave 
acthorization), or if no other enployee 4s directly 
supervised, f~nctions at a senior level within the 
or~anizationai hierarchy or with respecc to the 
function vanaged; and 

iv. exercises discretion over the day-to-day 
operations of the a-ctivity or functior, for which 
the employee has authority. A first-line 
supervisor is nct considered to be acting in a 
managerial capacity merely by virt~ie of the 
supervlsorrs supervisory &ties unless the 
employees supervised are professional. 

Section 101 (a) ( 4 4 )  (B) of the Act, 8 U.S.C. 1161 ( a )  ( 4 4 )  (B) , 
provides : 

The term "executive capacity" r.eans an assignment 
within an organization in which the employee primarily- 
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i, directs the management of the organization or a 
ma;or component or function of the organization; 

ii. es~ablishes rhe  goals and policies of the 
organization, componect, or funcrion; 

iii. -- exercises wide latitude in discretionary 
decisfor i - raking;  and 

" < 

111. ~eceives only gerreral supervision or 
direction from higher level executives, the board 
of directcrs, or stockholders of the organization. 

On appeal, the getfticner's president describes the beneficiary's 
proposed job du~ies as follows: 

Manages the overall operation of Cosmo International, 
Lnc. ; supervises and coztrols the work of Logistics 
Manager and ~dministrative Manager; hires, trains, 
notivates and fires personnel; exercises the discretion 
over day-to-Gay operations sach as apprcval of 
expenses, selection of s~ppliers ar,d granting of the 
tine cff to the employees; directs the logistics, 
sales, finance and ad~inistration functions of the 
company; establishes a business philosophy consistent 
with the company's short-term and long cerm objec~ives; 
exercises discretionary decision making based on market 
conditions, c-~rrency exckange rates, customs 
requlations and tax laws in various countries; receives 
only general direction f r o m  higher executive level by 
reporting directly to the company president. 

The petitioner was incorporated on Decexber 21, 1997, On J u l y  3 ,  
2001, ehe daze the vtsa petieion was filed, the firm employed two 
persons. The beneficiary and a logistics nanager who had been 
recently hired. 

Counsel refers to an unpublished decision involving an employee of 
the Irisk Dairy Board. In the Irish Dairy Board case, it was held 
tha.t the beneficiary met the requirement cf serving in a 
managerial and executive capacity for L-1 ~Laasification even 
thoagh he was the sole employee of the petitioning organization. 
Piowever, counsel has furnished no evidence to establish that the 
facts of the instant case are i n  any way anaiogous to thcse in the 
Irish Dairy Boar6 case. Simply going on record without supporting 
documents is not sufficient for purposes of rceeting the burden of 
proof in these prcceedinas. See Matter of Treasure Craft of 
California, 14 I&N Dec. 190 (Xeg. Corn. 1 9 7 2 ) .  Furthermore, whiie 
8 C.F.R. iCJ.3 (c) provides that Service precedent decisions are 
binGing ox all Service employees in the administration of the Act, 
unpublished decisions are not simiiarly binding. 

In  his case,   he description of the beneficiary's job duties is 
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insufficient to warrant a findang chat the benef ic iary  has been or 
will be em2loyed in a primarily managerial or execxtive capacity, 
At the time of filing, the beneficiary was essentially operating 
the corporation as i ~ s  sole employee. It appears that the 
beneficiary has beer, arrd will be perforring operational rather 
than nanagerial chties. The petleioner has prcvided insufficient 
eviderice t o  establish that the beneficiary has been or will be 
managing cr directi~g ~ h e  management of a function, depastmenr,, 
subdivision or component of the company. 

Based upon the record, the petirioner nas provide6 insuff~cient 
evidence to establish that the beneficiary has been ox- will be 
managing a suboreinate staff of professional, managerial or 
supervisory personnel who relieve him from performing non- 
q~alifying duties. It appears t he  beneficiary i s  t h e  lndivldual 
performing the necessary tasks for the ongoing opera~ion of rhe 
company, rather than pri~~arily directing or w.anaging   hose 
fu~ctions through the work of others. Consequently, the petitioner 
has not demonstrated "Lhat the beneficiary has beer?- or will be 
employed In  the  U n i t e d  States in a primarily managerial or 
executrve capacity. For thrs reason, the petition may not be 
approved. 

In visa petitiord proceedings, the burde~ of proving eligtbility 
%or the benefit sought remains entirely wich the petitioner, 
Section 291 of the Act, 8 U.S.C. 1361.   ere, that bur&. has not 
been met. 

O m E R :  The appeal is dismissed. 


