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DXSCUSSIQH: The nonimmigranc vlsa petition was denied by che 
Director, California Service Center,  and the petrtionev 
subseguenlly appealed the airectorrs decision. The Adminisrrative 
Appeals Office (MO) summarily dZsmissed t h e  appeal, The matter 
is now before  he -&A0 on a motion t o  reopen and reconsrder. The 
r.otron will be dismissed. 

Tke pe~itioner is a Colorado corporation which clarrns to be 
engaged i n  the mamfaceizre of plastic P F O ~ U C L L S .  The petitioner 
further asserKs that iz is the affiliate of Karina ,  Lt6.., a 
company located in Russia. The beneficiary is the sole evployee 
of ehe petitioning company and. serves as its president. The 
petieioner seeks to extend the benefrcrary" ciassification as an 
L-iA intracompany trarasferee pursuant to section 101 (a) (15) (E) of 
the Irnnigsation and Nationalicy Ac: (the Act), 8 U,S.C. S 
110: ( a )  ( 1 5 )  (L) + 

On November 2, 2000, the d i r e c t o r  denied the petition a f r e r  
determining that the petitioner had not established that the 
beneficiary had been a rd  would be enployed i n  a prlmariiy 
rr.anagerial or executive capacity. The director noted that t h e  
petitioner had not submitted sufficient evidence to estabLish L h a C  
the beneffcFaryls duties cozstituted mana~erial ccn t ro l  of a 
function, department, subdivision, o r  conponent of "'  he 
organization. The director also observed that the record 
established that the beneficiary had been and wodd be primarily 
performing the ancillary, day-to-dzy operatio~s necessary EU 

maiz-lain the petitioner's business, rather than primarily 
fu?.ctioning in a managerial o r  executive capacity. 

On appeal, t h e  petitloner was no-, represented by ccxr_sel. In 
support of the appeal, the beneficiary subrnitteci the r'ollowizg 
s'caterr,ent : 

I have been here for more than  3 years waiting f o r  [a] 
decision to be made ox my status. I couldr ; ' t  leave 
[the] country for 3 years. My new attorney saying 
[sic] that the old attorney Kimberly A. Chafidler dld  
r_ot file Ethel right paaers and didn't represat me 
right. I ' m  ready tc do it myself, to show you hcw much 
money, desire, work were put i n t o  this business i n  
[the] last 5 years. 

The petitioner did nor submit a brief or any additiocal evidence 
in support cf t h e  appeal, Any appeal or motion based upon a claim 
of ineffecEive assistance of co~rlsel requires: (1) that the claim 
be supported by an affidavit of the allegedly aggrieved respondent 
setting forth in detail the agreement that was entered into with 
counsel with respect to the acttona to he taken and what 
representations counsel d i d  or d id  not make to the respondent kn 
t h i s  regard?  12) that counsel whose integzity ox ccmpetence is 
being impugned be informed of the allegations Leveled against hirc 
and be giver an op~ortunity to respond, and ( 3 )  that tke rnotior: 
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r e f l e c t  whether a complaint has been f i l e d  w approariate 
disciplinary authorities w i ~ h  respect to any v ic lac ion  of 
caunsei" ethical or  Legal responsibihitkes, and i f  not, w h y  n o t .  
Matter of L.ozada, 19 IbLN D e c .  5 3 7  (BIA 1988), aff'ci, 857 F.2d iO 
(1st Cir. 1988). 

On May 14, 2 0 0 2 ,  t h e  AAO summarily dismissed t h e  appeal pursuant 
to Ei C.F.R. 5 103.3 ( a )  (4) jv) as the petitioner had f a i l e d  20 
s p e c i f i c a l l y  identify any erroneous ccncLusioc of l a w  o r  sEaternent 
of f a c t  i n  t h e  d i r e c t o r ' s  decision. 

The p e t i t i c n e r  filed a Rotion to reopen and recons ider  on June 1 8 ,  
2 0 0 2 .  O n  motion, t h e  p e t i t i o n e r  w a s  represented by new counsel, 
Ys, Lausa Lichcer of Lichter & Asscciates, P.C., i n  Boulder, 
Colorado, Counsel f o r  the petitioner s u b ~ . i t t e d  a letter stati~g 
that a briec in support of t h e  motion would be submitted w i t h i n  
thirty days. Cra July 1 6 ,  2 0 0 2 ,  courrsel filed a reqxest f o r  al; 
extension with the Nebraska Service Center, reques t ing  additional 
time to subxit docunents d e r a i l i n g  the arguments and evidence that 
were clairned to have been previous ly  submiLced on appeal. On 
August k5, 2 0 0 2 ,  counsel forwarded the request for an extension to 
LL L L L @  AAO. On November 7, 2 0 0 2 ,  approxirna-Lely f i v e  rr,onths after 
filing the motion on behaif of t h e  petitioner, coansel f i l e d  a 
n c t i c e  of w i t h c i r a w a l  as the a t to rney  of record. 

As of this date, the AAO has not received a br ie f  o r  any 
additional evldence bn support of t h e  motion. P r i o r  to her 
withdrawal, counsel fcr the p e t i t f o n e r  did not sea te  any reasons 
f o r  recor ,s iderat ion,  ncr  d id  counsel fu rn i sh  any new facrs to be 
provided i n  t h e  reope~ed proceeding. 

The reguiatron ac 8 C . F , R .  5 103.5 (a) ( 2 )  states, i n  pe r t inen t  
part: "A rnotioz t o  reopen must s ~ a t e  the new facts kc be provided 
i n  the reopened proceeding and be supported by affidavies or other 
docurneratary evidence."  Furthernose,  8 C . F . R .  5 I C 3 . 5 ( & ) ( 3 )  s t a c e s  
enat  a rr*otion to reconsider m _ z s t  declare the reasors f o r  
recons idera t ion  and be sxppcrted by any pertrnent precedent 
decisions to eszablish thaz che decislcn w a s  based on an incorrect 
applicatxon of law o r  ~olicy. 

Keither  the p e t l z i o n e r  nor petittonerrs prior counsel has scated 
any n e w  facts that would be provided iri the reopened proceeding, 
nor have they  s ~ b r r i t t e d  af f kda-vits o r  o the r  docureatary evidence 
i n  support 0 5  t h e  m o ~ i o n .  Furthermore, ceither has establrshed 
that the prior decision was based on an incorrect application of 
l a w  o r  ~ 0 1 1 ~ ~ .  Accordingly, the petizioner has not met t he  
appLicable requiiremen~s fo r  a mo~ios ,  to reopen or a motlon t o  
recons5der.  

The r egu la t ions  mandate t h a t  " [a1 rsotior  hat does not m e e t  
applicable req-cirements shall be dismxssed." 8 C.F.R. S 
103.5 (a) ( 4 )  . Accordingly, t h e  motion wrll be dismissed, t h e  
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proceedings will raot be reo2ened, and t h e  previous decisions of 
t k e  d i r e c t o r  and t h e  M O  will not be disturbed. 

The burden of proof in these proceedings resr;s solely w i t h  t k e  
petikiocer. Secr-,icr. 291 of the Act, 8 U.S.C, 5 1361. Tne 
petitioner has not s~stained t h a t  bxrGen. 

ORDER : The w.otion is dismissed. 


