
OFFICE OF ADMPiSTRA TIVE APPEALS 
425 Eye Sr i le~r  N. W. 

- 
Piie.: EAC 99 244 5 I375 8- ;3 2 ,  L : ~ ~  OWce: VERMONT SERVICE CENTER Date: , L h  *v 

IN RE. Pernbmr: 
Beneficiary: 

PETITI6)ld; Peeitirrn for a K~,~rErnrnigrano Worker Pursuant to Sectdona 101(a)4)(15)(L) crf the Immigratiot~ iie~d Nazionality Act, 

INS'L'KBJCTEOXS . 
Thrs IS the decrhaon in your case. All d(~cumenrs Esave heen returned to the of'fice that origit~aiIy decided your case. Any 
Ffinl~er inquiry t n ~ s t  hi: made $ 4 )  chat oflice. 

If you believe tile Iaw was inappropriareky applied or the a~aalysis used in reaching the decisio~a was inconsiscer~r with the 
infonnarion provided or with precedent decisions. yora rnay file a rnotiaxa 14) reconsider. Such a rtlotion must spate. the 
reasons for rcconsidcration and be supported by any pertinent precetlet~l decisions. Any snotic)tz KO rccctnsider rrlust be filed 
witftirr 30 days of ttte decisiorl that the nlorion seeks to reconsider, as required under 8 C.F.R. $ 103.5(a)(l)(h). 

If you have eiew or additiaxnal irlformaeion that you wish itr have cimviikcrcd, you m y  ftle 3 mtrrion m rcopcil. Such a rrlcrtioxa 
muse ';r;~te the ncw hcts t t ~  bc prtrvcd ar d ~ u  recppened proceedirlg and be supported by affidavits oz other docurrlct~eay 
evideamce. AHIY motionm to reoperl rrwst be filed wiihnn 30 days of the decision than the motion seek4 to reoperr, except that 
tailure 10 file hefirre thii: period expires nray he excilsed En the ~Piscrceic>n of the Service whercl ir is dernotlsirated tllae the 
delay was reavoraakie and B,eyoniP the COIIF~OI  of the appiica~~t or peertloner. Id. 

Any rraollora rtwst be tiled with the orfice dtat originally decided your caw along with a fte t r f  $ F  10 as reqea~red uotier 8 
C.F.K. 8 103.7. 
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DCSCBSSXON: The nonimrr.igrant visa petition was denied by the 
Director, Vermont Service Center. A subsequent appeal alad motion 
w e r e  dismissed by the Administrative Appeals Office (AM)). The 
matrer  is now before the .TWO on a second notion "L oropen and 
reconsider. The motion will be granted. The previous decision of 
the PA0 will be affirmed. 

The petitioner is an irnport/expost company that seeks to er,ploy. 
the beneficfary temporarily in the United States as the president 
of its new office, The director determined that the petitioner had 
not established that the beneficiary wculd be employed in a 
primarily managerial cr executive capacity, or t k a ~  the Ucited 
States operation, within one year, w c u l d  SUPPOI'E a managerial or 
executive position. 

On appeal, counsel argued that the evidence submitted by the 
pe.titior,er was not viewed proper ly  by the Service, and that 'ihe 
beneficiary is and has always been employed in an 
executive/managerial capacity. The PA0 affirmed the direcr~or's 
determination that the petitioner had not established that the 
beneficiary would be employed in a primarily managerial or 
executive capacity, or that the U . S .  coapany wo-did supporr such a 
position within ane year of operation. Beyond the decision of the 
director, the  AAC determined that the petitioner had not 
established that the beneficiary had been employed in a primarily 
executive or managerial capacity abroad. 

On the first ~ . o t i o n ,  counsel subaitted additional documentation tc 
a6dress ~ h e  gro~nds of the direcrorls denial and the findfnqs of 
the AAO. However, a review of .chat evidence determined ~ 5 a - i  ehe 
petitioner hae s - ~ b m i t t e d  no new evidence having a bearing cn the 
issues raised in the previously issued decisions of the direcror  
and the AA.0. 

In this second notfcn, counsel submits an approval notice showing 
that an immigrant visa petition for an alien worker  (Form 1-140) 
filed by the petiricner was approved in behalf of the beneficiary 
in this case or. Sepkernber 4, 2301. That petition was f i l e d  
pursuant to seckion 203 (b) (1) (C )  or' *ihe Im~~fgration and 
Nationality AcC requesting that the beneficiary be classified as a 
multi-national executive or manager. Counsel argues rhar  the fact 
that the Service has already approved the beneficiary's status as 
a "rnuLtinationaL executive or manageri rnttndates tlre approval of 
this petition. 

Counsel also argues that if the h-1A nonimmigrant visa petition is 
not approved az2d the beneficiary's status is not recognized, he 
woald becore an uxdocurnented i "illegal" ) alien retroactively as of 
the filing da te  of the 1-129 petition and wodd not be eligible to 
have his status adjusted to that of a lawful permanent resident. 
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Counsel fa-rther states: "the burning question is why would the 
Service fail to consider t h e  merits of the issue and, instead, 
summarily reject a claim that is certainly worthy cf 
consideration, specifically when the claim is a congressior_ally 
encouraged most favored status as a "~dltinational 
exec~tive/manager[~ which is already approved for the beneficiaryb8I 

The petitioner objects to the denial of this petition In view cf 
the approval of the Senefickarybs 1-140 immigrant visa petition. 
This Service is not required to approve applications or petitions 
where eligibility has not been demonstrated. The PA0 is not bound 
to follow what might be a contradictory decisio3 of a service 
center. Louisiana PhiIharmonic Orchestra v I N S ,  4 4  F.Supp, 2d 
8G0,. 8 0 3  (E.D. La, 2000), aff'd 2 4 8  F.3d 1139 (5'' Cir. 2001), 
c e r t ,  denied, 122 S.Ct. 51 (2001) . Additionally, the approval of 
the I-i4C immigrant visa petitton, in the ber,efFclaryis behalf, 
may have been approved in error. 

To eszablish L-l eligibility under  section 1 0 l ( a )  (15) (L) of  he 
Irnmigratlon and Natiocaiity Act (the Act), 8 U.S,C. 3 
I (a) ( I  ( 1  zhe petitioner must demonszrace that the 
beneflcrfry, within three years preceding the beneficiary's 
applicatxoc for admission into the Uni~ed States, has been 
employed abroad iz a qualifying managerial or execative capacity, 
or In a capacity lnvolvkng specialized knowledge, for one 
continuous year by a q-dalifying organization. 

a c . F . R ,  S 214.2(1) ill (ii), in part, s t a t e s :  

Intracompany transferee means an aliec who, within 
ztazee years precedi rq  &he time of his or her 
application fcr admfssion into the United States, has 
been employed abroad continuously for one year by a 
Eirn or corporation or other legal entity or paren-,, 
branch, affiliate, or subsidiary thereof, and who seeks 
to enter s he United States temporarily in order to 
render i s  or her services to a branch of the same 
e~ployer or a parent, affiliate, or subsidiary thereof 
in a capacity  hat is managerial, exec~tive or involves 
specialized knowledge. To establish L-L eligibilfky 
ander section a01 (a) (15) (L) of che Irnrnigra~lon aEd 
Na~ionality Act (the Act) , 8 U.S,C. S 1101 (a) (15) (L) . 

The issue in t h i s  proceeding is whether the petitioner has 
established that the beneficiary has been and will be emsloyed in 
a primarily managerial or executive capacity as of Ar;gust 13, 
1999, izhe date the L - 1  nonimnigrant visa pe~ition w a s  filed. 

Section 101 ( a )  ( 4 4 )  (A) of the A c t ,  8 3.S.C. 5 ilol(a) ( 4 4 )  (A) , 
provides : 

The term  anag age rial capacity" means an assignText 
wi~hin an organizarion in which the e~.ployee primariiy- 
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i. manages ~ h e  organization, or a ciepartnent, 
subdivision, fur-ction, or component of the 
orga2ization; 

ii. supervises and controls the work of other 
supervisory, professional, or managerial employees, 
or manages an essential function w i t h i r ,  che 
organization, or a department or subdivision of the 
organization; 

iii. if another employee or other employees are 
directly supervised, has the aljihority "t ohire and 
fire or recommend those as weli as other personnel 
actions ( s ~ c h  ss promot iori and leave 
authorization), or if no other employee is directly 
subervised, funcllions zi t  a. senior level within the 

& 

organizational hierarchy or with respect to the 
f~nction managed; and 

iv. exercises ciiscretion over the day-to-day 
operations cf the acti-vlcy or function f o r  which 
the employee has authcrity. A first-line 
supervisor is not consieered to be acting in a 
ragagerial cspacity merely by virtue of rhe 
szpervisorls supervisory duties unless the 
em3icyees supervised are professional. 

Section 101(a) ( 4 4 )  (B) of the Act, 8 U.S.C. 5 i l O l ( a )  ( 4 4 )  ( B ) ,  
provides : 

The term Rexecutive cagacltyir  means an assigcrnent 
w k t h f n  an organizatLon in which the employee primarily- 

F .  directs the management of ehe organization or a 
~ . a j o r  component or function of the organiza~ior.; 

it. establishes the goals and policies of the 
organfza~lon, component, or f~nction; 

i2i. exercises wide latitude in discretionary 
decision-making; and 

iv. receives only general supervision or direction 
.c ~ r o m  higher level execu~ives, the board of 
directors, or seockholders of the organization. 

The pekil t ioner described Eke beneficiary's job duties abroad as 
follows: 

works as managing director in charge of the general 
management, decision for major projects, inveszment , 
hiring & firing. 
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I has beer. servinq in executive oos i t ion  for 

specialized IE foreign 'crade bxsiness ; his 
r e s p o n s i b l l k ~ i e s  irclrrde setting i;p goals and poilcres 
f o r  the company; having extensive discretionary 
decision-making authority; a ~ d  receives only general 
direction from Chairman and the Board of - 
Tn addieion eo responsible for overa l l  policy and 
managertent decision making in - he has been 
responsible for overall sales and pzomotioc f o r  ~ k e  
com.panq/. 

T h e  record. contains no inforrnaCion concerning the  beneficiazy's 
s t a f f  abroad ( 2 5  any) and outlines his d ~ t i e s  in general and vague 
terms. I5 is determined that record contains insufficient evidence 
to demonstrate that the beneficiary had been acting i n  a 
managerial o r  executive capacity abroad. The Service is not 
compelled to deem the beneficiary to be a manages or executive 
simply because the beneficiary possesses a managerial or executive 
title, 

The petition describes the beneficiary's prospective job dueies in 
the United States as follows: 

Szpervises E h e  overall operat icn of the company by 
signing docurr,er=ts, hiring 6L f i r i n g ,  policy-making and 
p r o ~ . o t i n g  business, 

The petitioner describes the bener'iciary" projected job drrties 
for the new bxsinesa in the United States as follows: 

Widtlznari is the first foreigr, si~bsldiary of widthman 
Lt. The success of t h i s  o~eration will define Widthman - 
Ltd. " inter~ational business expansion, Raving decided 
to give gr iir-y,  he 
ma nag ern en^ Appointed 
company's p airman and 
President of the n e w  subsidiary company. This p o s i t i o r  
i s  a key executive pcsition wikh- 

In a letcer dated July 29, 1999, the Chairman cf 
Abroad explains the following: 

As President of will take charge sf 
all corporate a f f a i r s .  He wwill be responsible for 
establishing policies, goals of operation, setting up 
busi~ess conkacts with other c o ~ p a n i e s  i n  t h e  U.S.; 
nego~iazing and executing business contracts and 
investrent proposals; recr~iting and supervising 
e ~ p l o y e e s ,  and overseeing marketing activities. Ke will 
be involved in daily decision mak~ng process and have 
rbe a u ~ h o r i t y  i n  f i r i n g  axe h i r ing  employees. 
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Counsel's assertions concerning  he managerial and executive 
nature of che beneficiary's future duties are not persuasive. The 
peti~ioner's descriptions of the beneficlaryrs proposed job dzties 
ix the United States and his duties abroad are not sufficient to 
warrant a finding of managerial or executive capabilities. It is 
noted t h a t  t h e  asserttons of counsel do not constituee evidence. 
Mattea of Obaigbena, 19 I&N Dec.533, 534 (BIA 29813); Matter of 
Rami~ez-Sanchez, 17 P&N Dec. 503, 506 (BLA 1980) . Going on record 
wi~hout 
purpose 
Matte 

supportin9 
of meetiing 
of Treasure 

documentary evidence i 
the burden of proof 
C r a f t  of California, 

not sufficient f o r  the 
in these proceedings. 
14 I & N  Dec.  190 (Xeg. 

IP visa petition proceedings, the burden of proving elFgibility 
f a r  the benefit sought remains entirely with eke pecitioner. 
Sectiox 291 of "the Act, 8 U.S.C. 5 1361. Here, that burden has 
~ o t  been net, as the petitioner has not provided any additional 
evidence cc overcome the prevlous decision of the AAO. 

ORDER: The decision of the Associate Commissioner dated 
Airgust 30, 2002 is affirmed. 


