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BNS'I'KEJC'I'IONS : 
This is the decrsiora in your case. All documents have hccla returned to rhe office that originally decided your ca\e. Any 
further inqairy trlusr he made i t ,  rhat oftlce. 

If you beIieve the law was inrapprtrpriakcly applied or the analysis uself in retechirlg the decisiora was ir~ct~r~sistent with the 
information provided or wiBl precederlt decisions, you rnay file a xnotion to rcconsidcr. Such a motion tlaust state the 
reasons iilr reconsideration and hc supported by any pertinent precedent decisions. Any motion reconsider must be tiled 
withita 30 d;?ys of tile decision thak tile motion seeks to rccorrsider, as requireci ur~der 8 C.F.K. 103.5(a)(l)ji). 

If you have new or addrtronal Enk,rernation daat you wi\h to have cor~\idered, you may file a motson to rcopcn. Stlch a moilon 
must searc the new facts to be proved at the reopened proceeding and he supporred hy affjdav~is crr c:drer documcnrary 
evidence Any morlon to rcopen musr he filed within 30 dayb of the ileclsron that thc ~nr~bion seeks Ur reopen, except &at 
hilure to file before rkis period expires may bc excused in the dr\cretion of [Re Service wllcrc it is clemtrnstrated shar the 
detay wwaq reasonable and beyond the corlirol of  the applicant or pcririotier. u. 
hray motion musr he Bled with dle office that originaHIy dccidcd your caw aIozy with a i'ec of $1  10 as required urider 8 
C.b.R. 103.7. 

FOR THE ASSOCIATE COMMISSIONER, 
EX AMINATIONS 
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DISCUSSION; The nonimmigranr, visa petichor- was denied by the 
Directcr,  Texas Service Center. The mattes is now before the 
Associate Commissioner for Examinations on appeal. The appeal will 
be dismissed. 

The peritioner sells food, gasoline and hcilsehold products on a 
retail basis. It: seeks to employ the beneficiary in  he Unired 
States as a vice president and general manager. The director 
deeermi~ed  hat the petitioner had not provided evidence that the 
bexficiary would be employed ic a managerial or exec~~ive 
capacity. 

On appeal, counsel states that the corporate objective of Platinum 
Marketing" sshreehoLc3ers and directors is to become one of the 
leading chains of retail stores by investing primarily in rerail 
gas stations and conveniecce stores throughout the nation* Counsel 
indicates that t h e  beneficiary will be employed at the highest 
position within the U.S, comgany and will supervise other managers 
who sun the day-to-day operations of the retail gas stations. 
Counsel submits docu~.ents  to show that rhe petitioner will acquire 
51% cf the shares of a ccrporation named Silver Jubilee, Inc. as 
soon as Mr, Dhararnshiis visa petition Is approved. 

To establish L-I eligibility under Section 103(a) (15) (L) of the 
Lzmigration anc? Nationality Act (the Act) , 8 U.S. C. 
0 a 5 , the petitioner must 6ernotistrate thae, the 
beneficiary, within three years prece6ing the beneficiary's 
application for admission into the United States, has been 
e~ployed abroa6 in a qualifying managerial or executive capacity, 
or in a capacity involving specialized knowledge, for one 
continuous year by a qualifying organization. 

8 C.F.R. 214.2 (1) (1) (it), in part, states: 

Intracompany transferee means an alien who, w i t h i n  
three years preceding t h e  time of his or her 
appiicatiozl for admission into rhe United States, ha.s 
been employed abroad continuocsly for one year by a 
firm or corporation or other legal entity or parent, 
branch, affiliate, or subsidiary thereof, and who seeks 
to enter the United States temporarily in order to 
render his or her services to a branch of the saxe 
employer or a parent, affiliate, or subsidiary thereof 
in a capacity that is managerial, executive or invclves 
specialized knowledge. To establish L-l eligibility 
ilrrder section 1CI (a) (15) (L) of the 1rr.rnigst;tion and 
Nationality Act  he Act) , 8 3 . S . C .  1101 (a) (15) ( L i  . 

The issue in this proceeding is whether the petiticner has 
established that the beneficiary will be employed in a primarily 
managerial or executive capacity. 

Sectio~l I_OL (a) (44) (A) of .the Act, e U.S.C. I l O l  (a) ( 4 4 )  (A) , 
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provides : 

The e r r? ,  I1macagerial capacityv means an assTgnment 
within an organization in which the employee prirnarkly- 

i. rnsnages the organization, or a department, 
subdivision, function, or component of the 
organizazion; 

; : -- 6 s~pervises and cor.trols the work of other 
superviscry, prcfessional, or managereal employees, 
or manzges an essential f~nction within the 
organization, or a depar~mect or scbdivision of the 
organization; 

iii. if another employee or other employees are 
directly supervised, has the authority to hire a ~ d  
fire or recommend those as well as other persannel 
actions (such as prorr,ot ion and leave 
authorization), or if no other employee is directly 
s~pervised, functions at a senior level within the  
organizationai hierarchy or with respect to the 
f m c t i o n  managed; and 

Iv. exercises discretion over the day-tc-day 
ogeratians of the actLvZty or function for which 
ehe employee has authority. A first-line 
supervisor is not considered to be acring in a 
m~lnagerlal  capacity merely by virtue of the 
supervisor's supervisory duties unless the 
employees supervised are professional. 

Section ICl (a) ( 4 4 )  (9) of the Ac", 8 U U . S . C .  IZQZ (a) ( 4 4 )  ( 8 )  , 
provides : 

The term '8executive capacity" means an assignxen~ 
within an organizatiox in which t he  e~.ployee primarily- 

i. directs the  management of the organization or a 
major component or fuwtion of the organization; 

ii. establishes the goals and policies of the 
organization, component, or function; 

, * ~ 

ill. exercises wide latitude in discretionary 
decision-making; and 

s ~ 

111. receives o2Ly general supervision or 
direction froa higher level executives, the board 
of directors, or stockholders of the organization. 

For the purposes of this proceedi~g, the beneficiary mst have 
been eligible for ehe benefit sought at the time of t h e  filing of 
Lhe petition. Therefore, althcugh the petitioner's potential 
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acquisition of Silver Jubilee, Inc, is of interest, the fact of a 
potential transaction does not compel approval of this petition. 
The petitioner was established in 1994. At the time of filing on 
March 8, 2001, the firm e~ployed two perscns and had a gross 
annual incom.e of $iC8,220 earned through the operation of the 
kdstin Food Store. 

The pekieioner describes the beneficiary's prospective job &ties 
in the United States as follows: 

(i 1 Identifying, recr~itiing, a.nd building a management 
team and staff with background and experience in the 
U.S. market (40%) ; 
(ii) Eiring appropriate personnel and leasin9 equipment 
and retail distribution facilities (10%) ; 
(iii)Negotiating and supervising the drafting of 
purchase agreements (10%) ; 
(iv) Overseeing the Legal and financial due diligence 
process and resolving any relate6 issues (5%); 
(v) Developing trade and consilrner market strategies 
based on guidelines formulated by Platinum Markeeing 
(20%;; and 
(vi) Developing afid implemeneirig plans to ensure 
Platinum Group's profitable operation (20%). 

Counselfs assertions concerning the managerial and executive 
nature of the beneficiary's future duties are not persuasive. The 
petitioner% tidescriptions of the beneficiary's proposed job  ties 
are not sufficient to warrant a finding of managerial or executive 
duties. It is noted that the assertions of counsel do not 
constitute evidence. Matter of Obaiqbena, 19 I & N  Dec.533, 534 (ETA 
1988) ; Mattes of Ramirez-Sanchez, 17 I & N  Dee. 503, 506 BIA 1980) . 
Going on reccrd without supporting docu~.entasy evidence is not 
sufficient for the purpose of meeting the burden of proof in these 
proceedings. Matter of Treasure Craft of California, 14 T&X Dec, 
190 (Reg. Ccmx. 1972). 

Only two persons were employed by ~ k e  ccrporation at the time of 
? .  r:ling. Based upoc the record, even ff the two employees are 
working or_ a full-time basis, the petitioner has not provided 
evidence that ehe beneficiary will be managing a subordinate staff 
of professios_al, manageriai or supervisory persofinel who relieve 
him frorr. performing non-qualifying duties. It appears that the 
beneficiary is performing the necessary tasks for the ongoing 
operatlox of the conpary, rather than primarily direc~ing or 
nanaging those f-mctlons through the work of others. 

The getitioner has provided no persuasive description of the 
beneficiary's duties that would d e m o  thac the beneficiary 
will be managing or directing the management of function, 
department, subdivision or coinpone~t of the company. The 
petitioner has not shown that the beneficiary will be functioning 
aE a qualifying senior Level within an organizational hierarchy. 
F c r  these reasons, the petition may not be approved. 
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Beyond the decision of the director, the petitioner has not 
submieted sufficient evfdence to establish that h e  beneficiary 
has been employe6 ix a qualifyang managerLal or executive ea9acizy 
abroad. As the appeal will be dismissed on t h e  grounds discussed, 
t5Ls issue need not be examinee further. 

IE viss petition proceedings, Che burden of proving eligibility 
fcr che benefit so-uqht remains ent f  rely wi-h t h e  petitioner. 
Section 29L of the ACE, 8 U.S,C. 1361.  ere, t h a t  b~rden has not 
been met. 

O W E R :  The appeal is dismissed. 


