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PETITION: Petition for a Noninrmigaxit Workr Mrrstrarit tc> Secrion lOi(a)(lS)(L) of d ~ e  Immigt-21ion md NatioaIity Act: 
s u.s.c. I lol(a)fls)(r.) 

INSTR1JCf'lC)XS: 
YRis is the decisirw in your case. ALE d<octarnents hrivr beer1 returned tu the office dlat originally dmidcd ytwr case. Any 
hrtzter inquiry mwt kt: m d r :  to thah office. 

If you believe the fzw was r'rrappropriate2y applied or the laraiysts weci in reaching the decision was fnconsiskr~t with the 
information prtwided or with pnceder~t decisions, you may file a nlotii~n ro rec(msider. Such a moticln tnust state drc 
reasons for reconsi&ratiort arid be sopported by any pertinent preccknt decisions. Any motion tct reconsider must be tiled 
witl~in 30 days of the decision that fix motion seeks w rcconuidct, a~ required under 8 C.E.R. IO3..5(a)(i)fi). 

FYyoa havc new or additiunat ittforrnarion rhu yam wish to have amsidered, you may fiEe a motion to reopen. Such a motion 
must state rde zlew Fxts U) he proved n ~XIC reopened prcucdir~g attd be sqportcd by affidavits or cothcr dtxun~elltary 
evideme. Asy motion to ret~pen must be AIed within 30 ~tays of the &cision rllar tile rnotbn seeks to rec)pen, except titat. 
Fiifurc tto file before this period expires may he excused in Ef~c discretiorr of &e Scrvice where it is dcmrmstrated tIut the 
deEay was reasonbfe and beyond the ccmtrnl o!'thc applicant or petitioner. @. 

Any motion m u r  'bc filed will1 the ofice ti721 origillally decided y t w  case akoq wih a fcc of $1 10 as requixd utlder 8 
C.F.R. 103.7. 

FOR THE ASSOCfATE COMMESSIONER, 
EXAMINATIOXS 
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DISCUSSION The noninmigrant: visa peti~ion was denied by C h e  
Director, Texas Service Center. The matter is now before the 
A~sociate Com~,issioner for Examinations on appeal. The appeal will 
be dismissed. 

The petitioner processes, enriches, fortifies and prepares rice 
that is sold to supermarkets on a wholesale and retail basis. It 
seeks to continue to enploy e he beneficiary in the Uzited States 
as its co-owner and general manager for a period of three years. 
The ciirector determined that the petitioner had not es-tabiished 
that the beneficiary w c m l d  be employed in the United States in a 
managerial or executive capacity. 

On appeal, couxsel submits evidence certifying the salary that has 
Bpeiaat&,4& EXia-eCLtkmir MeEx~d~xrq+l  PBmdMsfowo*e iipa-t . , ' iod08lV 

abroad. Counsei states that the beneficiary is nor only an, 
executive cf  he new subsidiary, but he is also a co-owner of the 
enterprise abroad as he owns 8.33% of the shaves of the stock in 
thaz compar,y. Counsel argues that in his executive position of 
Directcr of the petitioner, he receives general szipervision and 
direction only from higher levei executives such as the company's 
President and Vice-President. Counsel further states chat in 
performing his &ties, the beneficiary exercises discretionary 
decision-making authority as to rhe marketing and public relations 
strategies. Counsel requests that the visa petition be approved. 

TO establish L-l eligibility under section LOT(a) (15) (L )  of the 
Imzigration and Nationality Act (the Act) , 8 t?. S .  C. 
l l O l ( a )  (15) (L), the petiticner must dezonstrate that the 
beneficiary, witbiz three years preceding the beneficiaryis 
application for admission into the -ilr,ited States, has been 
e~p loyed  abroad in a qualifying managerial or executive capacity, 
or in a capacity involving specialized knowledge, for one 
continuous year by a giral i fyi~g organization and seeks to enter  
the United States temporarily in order ro continue tc render his 
cr her services to the same employer or a subsidiary or affiliate 
thereof in a capacity that is managerial, executive, or icvoives 
specialized knowledge. 

8 C.F.R. 214.2IQ) ( 3 )  states that an individual petition filed on 
Fom 1-129 shall be accompanied by: 

i i )  Evidence that the petitioner and the organization 
which employed or will ezploy the aiien are qualifying 
organizations as defined in paragraph (1) ( 2 )  ( i F )  ( G )  of 
this section. 

(ii) Evidezce that the alien will be empicyed in an 
executive, managerial, or specialized knowledge 
capacity, including a detailed description of the 
services to be performed. 

The issue in this proceeding is whether the petitioner has 
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established that the benef ic ia ry  will be employed in the United 
States in a primarily mafizgerial or execuizive capacity. 

~ection 103. (a) (44) (A) of the  Act ,  8 U.S.C. 1103. (a) (44) ( A ) ,  
provides : 

The term "managerial capacityn v.eans an assignment 
within an organization in which the employee primarily- 

k. manages the  organization, o r  a department, 
subdivis ion,  function,  or component of the 
crganizaticn; 

ii, supervises and controis the work of cther 
sxipervisory, professional, o r  managerial employees, 
o r  manages an essential function within "ihe 
organization, or a department o r  subdivision of the 
organization; 

. . c  rlr, If another exployee or other err.ployees are 
directly supervised, has the suthority to hire and 
fire or recomxend those as well as other personnel 
act ions (silch 2s pronot ion and leave 
au thor iza t ionf  , o r  if no other employee is directly 
supervised, funct ions  at a sen ior  leve l  w i t h i n  the 
organizat icnal  hierarchy or w i t h  respect  to the 
func t ion  managed; and 

iv. exercises discretion cver the day-to-day 
opera t ions  of the activity or fu~nction f o r  which 
the  e~pioyee has authority. A first-line 
supervisor is not considered to be acting in a 
managerial capacity merely by v i r t x e  of the  
sugervisor" ssupervisory d u t i e s  unless t he  
employees supervised are professional. 

Secticn 101 (a) (441 ( B )  of the Act, 8 U.S.C. 1101 (a) (44)  ( B )  , 
provides : 

The term ''executive capacity" means an assignment 
within an organizat ion i n  which the employee pr imari ly-  

i. directs t he  management of the o r g a n i z a ~ i o n  o r  a 
major comgonent o r  func t ion  02 the  organization; 

8 ' 
IL. establishes t h e  goals and policies of the 
organization, component, or funct ion;  

iii. exercises wide Latitude in discretionary 
decision-making; and 

iii. receives oniy general supervision or 
direction from higher level execatives,  the board 
of directors, or stockholders of the organizat ion.  
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The petitioner described the beneficiary's proposed job duties as 
f cllows : 

Ke is setting the standards for prodilction and gereral 
cpidelines for the ccmpany which must be followed and 
executed. He makes decisions that will ensure t he  
compazy is operating efficiently aad effectiveiy. He is 
directly responsibie for the enployees and has day-to 
day discretionary authority with regard the hiring and 
firing of personnel. 

The record contains an additional statecent as to the 
beneficiary's specific job &ties: 

company assets not individuals. While his present 
du~ies do not include managing a subordina 

e with existirrg expansicr, p l ans ,  
wiil be overseeing the corr.panyls new sales 

staff i n c l u d i n g  and Juar? - 
-+ 

The record shows t h a t  the petitioner was incorporated on May 11, 
1999 in the State of Fioriba. This visa petition was filed on May 
22, 2001. At the time of filing, the petitioning corporation 
em.pioyed five persons, including the beneficiary. 

I n  thrs case, the descriptions of the beaeficiaryis job duties are 
insufficient to warrant a finc?ir-g that the beneficiary will be 
er.ploye6 in a managerial capacity. At; the time of filing, rhe 
beneficiary had been relegated co the nur.ber three job i~ a five 
person office. It appears that the beneficiary will be performing 
operational rather than managerial clcties. Even given the 
petitioner's expansion plan that calls for the beneftciaq to 
evenixally cversee E; two person sales staff, he petitioner has 
provlded insufficient evidence to establish that the beneficiary 
will be managing or directing h e  management of a function, 
depar~rnent,  subdivision or cozponent of the coxpimy. 

The petiticner has not provided evidence that the beneficiary will 
be managing a subordinate staff of professional, managerial or 
supervisory personnel who relieve him from performing Eon- 
cpalif ying duties. The beneficiary is a3 i nd iv id -d l  performing the 
necessary tasks for  the ongoing operation of t h e  company, rather 
than primarily directicg or managing those functions through the  
work of others. For this reason, the petition may not be approved, 

12 visa petitiort proceedings, t he  burden of proving eligibility 
for the benefic sought remains entirely with the petitioner. 
Section 291 of the A c t ,  8 U . S . C .  13EI. Here, that burden has not 
been met. 

ORDER: The appeal is dismissed. 


