
: SRC 01 153 50277 

, * Y .  , 41 - 5  r\ 

Office. TEXAS SLR 'VGC~ C~K-I 'E,K Kate? L L L . ~ ~ )  d, 

PETETfON: Petition for a Nonimtnigrant Worker Rrsuanr rt) Section Itll(a)(lS)(I,) of ~Ile  lna~nigratiirn and Nationaiity Act, 
$ G.3.C. 1 IO%(a)(15)(L) 

FNS'I'RIJCTBOMS; 
?'his is the dccisio~~ in your casc. All documents havc been returr~ed Lo the offjce elrac originaily decided your casc. Any 
r~trther irrcgmiry i ~ 1 ~ s I  be tr12rde CI) dlae trltice. 

If you [.,elieve the law was ir~appropriateIy applied or d ~ e  analysis useti in reaching the decision was ir~cr)l~sistetat witit the 
inibnsiaidon prt3vidt.d or with precedent decisiorss, you may fils a nlotion to reconsider. Such a tnotion sriusl state thc 
rcasons for rcconsidcrarior~ anld htt supported by any pcrzinent precedent decisions. Any motion to reconsider must be i-jieal 
witfaita 30 days of the decision &at the rnotion seeks ri? reco~ssidcr, as required rra~der 8 C.H.R. 103.5(a)(l)(iJ. 

If you have new or additional information that you wisl~ to have amsidered, ycru inay tile a nrot1on ttr retrptta. Such a mo~ion 
tnusr state the new facts ro be proved at tI~e reopened procceciit~g and be suppcrrrcd by affidavits or other itocuine~~tary 
evidence Ally mmtlcion i(l reopztl muvt be fiied witihin 30 days of the deckion that h e  motion steks ti, reopen, cxcept tiaat 
hilure a) file hefore this pergod expires may he excerscd in the discreiiora of Service wl~ere it is dcmot~srrated [hat rhc 
dclrey was rcaconahlc and beyond the carrrzro% {if rile applicant or pcritioner. kJ. 

Any wc~riatl must he filed with the ollice ehaf orig~nally decided your case dong with a fee of $1 lO as acqaired iirader $ 

C.E.R. 803.7. 



Page 2 SRC 01 153 50277 

DBGCuSSIOM: The nonimmigrant viss, peci~icn was denied by the 
Director, Texas Service Center and is now before the Associate 
Corna iss io~er  for Examfnations on a9peal. The appeal will be 
disnissed. 

The petitioner is a plastering contractor that seeks to extend its 
authorization to employ the beneficiary temporarily in the United 
States as its president. The iilrector conclu6ed that the 
petitioner had failed to demonstrate that the United States 
company cr the foreign entities were dcicg business, The director 
also found that the petitioner had not established that the 
beneficiary woulci be er.pioyed in a primarily managerial or 
executive capacity. 

On appeal, the petitioner szbmits an updated accountant ' s let.Ler, 
financial statement for the year ended Sune 30, 2000, various 2001 
invoices and business advertisements for Partridge 2lastering UK, 
the foreign e~tity abroad. The pe'cicioner alsc s-iibrnits updated 
accountants statements through September 30, 2001, general ledger 
reports, numerous work crders rendered by the company, proposals 
prepared by the company, numerous customer reference Letters and 
copies of checks issued by the firm. T h e  petitiorzes states 'char 
the director incorrecely applied the definition of executive 
capacitly to the facts in this case and requests t h a t  the visa 
petition be approved, 

The petitioner has submitted sufficient evidence to establish that 
the Enited States coapany and the foreign entiry were doing 
business at the time the visa pecition was filed. 

The remaining issue in this proceeding is whether the petittoner 
has estabilshed ~ h a z  the beneficiary will be employed in a 
pskrnarily managerial or executive capacity. 

Secistion 101 (a) ( 4 4 )  (A)  of the Act, 8 U.S.C, ILOl (a) ( 4 4 )  (A) , 
provides : 

The term frrnanagerial capacityn FLeans an assignment 
withi2 an organization Ln which the employee primarily- 

i. manages the organization, or a department, 
subdivisicc, f ~nction, or cornpcnent of the 
organization; 

~ " 
ii. supervises and controls the work of other 
supervisory, professiollal, or managerial employees, 
or an essectial functio~ within the 
organizazion, or a deparrment or subdivision of the 
orgaxization; 

. . ~  
111. if another emplcyee or other e=p,loyees are 
direczly s~peuvised, has the authority to hire a d  
fire or recozmend those as well as other  personnel 
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actions (such as promotion azze leave 
authorizatLon), or if no other employee Is directly 
sizpervised, functions ~ i r L  a senior level witkin the 
organizational hierarchy or with respect to the 
function managed; and 

iv. exercises discretion over t h e  day-to-day 
operatiofis of the activicy or function for which 
the emaloyee has authority. A firs@-line 
supervisox- is not considered to be acting In a 
macagerial capacity merely by virtue of the 
supervisor's supervisory duties unless the 
eagloyees supervised are professional. 

SecLLoz 101 (a) (44) (E) of the Act, 8 U,S,C. 1101 (a) ( 4 4 )  (B), 
~rovldes : 

The term "executive capacity" means an assignmenk 
within an organization in which the employee primarily- 

i, directs the management of the organization or a 
rna:os component or function of t h e  orgacization; 

ii. establishes the goals  an^ policies of che 
organization, cornpcnect, or function; 

iii. exercises wide latitude in discretionary 
decision-making; and 

* % .  

;ax. receives only general superv is ion  or 
directicr. from higher level exect-i'cives, the board 
of directors, or srockholders of the organization. 

The petitioner described the beneficiary's duties in the United 
States as follows: 

fcr managing, developing 
and directirg ail aspects of the @or% any. As Is typical 
of the ~residenr/CEO p o s i t i o n , i s  t h e  most senior 
manager/cfficer in the enterprise Kowever, given o z r  
early stage of d e v e l o p m e n t ,  is also directly 
invoived in daily constructLon operations and 
management; including all aspects of estimating, 
bidding, purchasing, scheduling, h i r i n g ,  firing, 
training, and personnel s~pervision. 

Khile we e x p e c t d s i i y  duties to qravitake more 
n and firm development as 
g r o w s  afid additional Levels of 

~~anagement  are added, he currently spends approximately 
75% cf his tiae at job sites managing the construction 
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operations of the enterprise ( i . e .  scheduling wcrk, 
scheduli2g labcr, purchasing materials, neeting w i e h  
an6 reporting to clients and project owners, 
troubleshooting, and s~pervislng e progress of 
construction). The remaining 25% of h ~ s  time 1s spent 

d- - adr.inlsterLng ~ n e  company i . . directing the firm s 
outside accountants, banking, budgeting, purchasing and 
securinq equipment ard tools, identlfylng additional - - - 

revenue streams such as the Aquatic aechnologies 
agreement referred to in our origLnai submission, 
marketing, meeting with prospects, bidding jobs, eCc.) . 

On appeal, the petitiomr subrniils an average breakdown= of zhe 
beneficiary" saily agenda as follows: 

- ~r a ~sual day I scart at approximately 5:30 an, 
gerting a gexeral layorzt for my staff, inci- ding who 
will be on what project perforrr,irag certain tasks, and 
who will be supervising work ;f I am tied up in 
meeticgs wick owners, enc~ineers, architects as szch. I 
start my staff and give them their appropriate work 
orders between 5 : 3 0  and 7 am. Generally I have meetings 
or communicaEes, coordinating work with other trades or 
owners change orders between 7 am and on some occasions 
up to  COP, time. Id- on o~her occasions I have cine 
availab2e I am estimating and biding new ccntuacts, 
banking deposi~s or making necessary telephone calls. 

In the afternoon most of my kime is going round the 
certain ongoing projects making sure everything is 
running smooth and answering any questions or quires 
custo~,ers or my staff may need, also planning what 
materials are needed for the following days work. Later 
on i~ the day I make other Recessary phone calls or 
afternoon estimates I may have, and try to make a final 
roznd on the ongoing projects to make sure everything 
kss been finished and clean iip has taken place, ",hat 

ail tools are cleaned and are securely stored away wlth 
any materials or scaffolding. 

In t h e  evening I am taking care of billing to customers 
and bids that have to be v.aile6 o along with 
receivables and any overdue invoicing that I may have, 
also still answering phone calls and messages left on 
my answerizg machine. Time pernitting I am also trying 
to have oeliveries for jobs set up or actcaiiy having 
one of my staff go and collect from a supplier, I also 
go t h r ~  the s t a f f s  paperwork to make sure everything is 
iz order  alzd prepare payzoll as needed on Thursday, I 
(sic) time permits E have also to t r a i n  some of my 
staff to better improve our overall service to t he  
p~blic . 
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All this does not include any perr.its I have to obtain, 
Incoming calls, and interviewing prospective staff, a - i l  
in a l l  makes my day cn average frorn 5:30 to bate 
even;ngs some time past midnigkt for 6 days a week on 
averaGe. 

The petitioning entity was L~corpcrated cn Ocbober 25, 1999. The 
U.S. Corporation Income Tax Return for 2000 shows that daring 
2 0 0 0 ,  the gross receipts or sales for the business only totabed 
$46,773. Eo salary o r  wages were paid during that period. At the 
tine the visa petitton was filed on April 16, 2001, the petitioner 
indicated the corporation had two employees& The record shows that 
the petitioner paid $10,184.50 to subcontractors From January 
through Juce 2001. The petitioner provides W-4's and 1-9's for 
three employees that it hired on a pernanent basis in July 2051. 

On review, the record as presently constituted is not persuasive 
in dernogstrating that the beneficiary will be employed in a 
pri~,ariiy managerial or executive capacity nor that he .will 
supervise professional employees. 

The record does not establish that a majority of the beneficiary's 
dckies will be managing or directing the management cf the 
organization. The petitioner has not demonstrated t h a t  the 
beneficiary will be primarily supervising a subordinate staff of 
professional, managerial, or supervisory personnel who will 
relieve hirc fron performing non-qtralifying duties. Based on the 
evidence szbnitted, itccclnnot be for;r,d that the beneficiary will 
be emgioyed in a priaarily executive or managerial capacity, For 
this reason, the petition may not be approved. 

- In visa petition proceedings, the burden cf proving eligibility 
for the benefir sought remains entirely with the petikioner, 
Section 291 of the Act, 8 U.S.C. 2361.  Bere, t h a t  burden has not 
been me:. 

ORDEB: The appeal is dismissed. 


