
OFFICE O F  RDKfIMdSTISs: TIVE APPEALS 
425 Ej  e Street hi. W. 
U.I.8, 3rd Fluor 
W[i~jiiihingtcin, D.C.  20536 

File: SRC 01 182 51735 OffYce: TEXAS SERVICE CE,XTER Dare 

PETITION: Petitior~ for a Noraimmigrant Worker RIrsud~lt to Scction 101 (a)(L5)(L) of the Imrraigration axad Nasiorlalilgi Act, 
8 U.S.C. I1OI(a)(tS)(i,) 

IN BEHALF OF PETITIONER: 

INSTRliCTIONS: 
This is thc decision in your case. AFf documents have beer1 retum~ed to chc ofike t h e  originally decided your case. Arly 
h~rttlcr inquiry mtist he made irr illat t,ffi'fice. 

if you believe rhc Iaw was inappropriately applied or thc analysis used in reaching die decisiott was i~lcoalsistenr with tlae 
informadola paiwided or with precedent decisions. you may f'aIc a molion to reconsider. Such a n ~ o t i ~ n  tnerst state the 
reasons fix recoasidcratioi~ and he supported by any pertimnt presedellt decisions. Any motion r o  recct~asider mrrsr Re tiled 
wititin 30 days of tile decision that tire araiitinn seeks e o  reconsider, as required under 8 C.F.R. 103.S(a)(l)(i). 

If ytw have new ur additiorial informarion that you wish to have considered, you may fiilc ;a motion w reopcrl. Such a morionl 
musr state &e new Bhcts ro be pnwed at t l~c  reopened procccdinlg and he supported hy affidavits iw crtlrer docramenta~ 
evidence. Any motiott 10 reopen must be t2ed widlln 30 days of the ciccisiorr titat ihe motir~il seeks to reoperr, except tllmt 

fhiiurc ti, file b e h e  this period expires [nay be ex~useii in  he discretion of the Service where it is demonstrated &at iIle 
delay was reast~aahie 2nd beyw~d  he ctrntsoE of rlae appIlca~rt or petitioner. &. 

Ally mmclrion nmst be flied witll the ufficc daat irriginaEEy decided your casc along wi& a fce of SI IO as rcquired undcr 8 
C F.K. I03.7. 

FOR THE ASSOCBATE COMMISSIONER, 
EXAMINA'I'EONS 

/ ~ohcr t? .  Wielnann, Director 
Adminisaative Appeais Oftice 
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UISCUSSHON: The nonimmigrant visa petition was denled by the 
Dixector, Texas Service Center. The matter is now before the 
Associate Cornrissioner for Examina~ions on appeal, The appeal  will 
be dismissed. 

The petitioner is engaged ir, tke sale of pumps, casings, tubing 
ar_d spare parts. It seeks to coneizue to employ the beneficiary 
2~  he Unite6 States as irs president, The director determined 
rhat the petl~ioner had not established that the beneficiary would 
be employe2 in the i'nited Stares in a rnariagerial or execai-ive 
capacity. 

On appeal, counsel states that the beneficiary is no longer the 
only employee of the compapy as the firv. hired a sales rnaxager on 
July 1, 2001. Counsel outlines the credentials and forwards 
payroll records for the new sales manaser- Counsel indicates chat - - e 

the new sales manager will receive his instructions directly frcm 
the beneficiary, Counsel indicates that most of the paperwork - - 
related to the sale of equipgent i s  done by a sca f f  of four person 
at the parent company abroad who work for the export s a l e s  
departmect, Counsel explains rhat these four individuals receive 
inserxctions from the beneficiary, as C O  how the work is to be 
perforr.ed bn accordance with rhe needs of the U,S. scbsldiary. 

Tc establish L-2 eligibility under section l O i ( a )  (15) (L) or' the 
Im~igraticn anz Nationalkty Act (the Act), 8 U.S.C. 
1101 (a) (15) t L )  , the petitioner mirst demonstrate that the 
beneficiary, withi3 three years preceding the beneficiary's 
application for adrnissicn into the United States, has been 
employed abroad in a qxallfying managerial or executive capacity, 
or in capacity involving specialized knowledge, for one 
continuous year by a qualifying olrga~lization and seeks tc enter 
the United States temporarily in order to continue to render his 
or her services to the same employer or a subsidiary or affiliate 
thereof in a capacity that is managerial, execative, or involves 
specialized knowledge, 

8 C.F.R. 214 $2 tlj ( 3 )  states that an individual petition filed on 
Form 1-129 shall be accompanied by: 

ii) Evidence that the petitioner and t he  oraanization 
which enplayed or will employ the alien are qualifying 
organizations as defined in paragraph i l l  (ij (it) (G) of 
this sectioc. 

( i i j  Evidence that the alien will be e~.ployed in an 
executive, managerial, or specialized knowledge 
capacity, including a detailed descriptkon of the 
services to be performed. 

The issue in chis proceeding is whether the petitioner has 
established that the beneficiary has been and will be employed in 
a primarily managerial or execative capacity. 



Page 3 SRC 01 182 51735 

The petitioner was incorporated on January 13, 2000 in the State 
of FlorFda. The berieficiary entered the United States on March 11, 
2001 on t he  basks of an approved L-1A nonimv.igrant visa petition 
valid froa Sune 1, 2 0 0 0  to June 1, 2001. The petitioner now seeks 
to extend the petition's validity and the beneficiary's stay for 
an additional two years. 

Sec'cion I01 (a) (44) ( A )  of the Act, 8 U.S.C. 1101 (a) (44) (A), 
provides : 

The term BBmanagerial capaci~y?~ neans sn assignment 
within an organization in which the employee primarily- 

1. manages the organization, or a departaent, 
subdivision, f~nction, or corrponent cf the 
organization; 

li. supervises and controls the wcrk of ocher 
supervisory, p~ofesslonal, or managerial emplcyees, 
or manages an essential furaction within the 
crganization, or a department or subdivision of the 
crganization; 

c , ,  

~ 1 1 .  if anocher einployee or orher employees are 
direc~ly supervised, has -the axthority to hire and 
fire o r  re&mmes,d those as well as other perso~nel 
actions (such as promot ion and leave - 
authorization), or if no cther employee is d i r e c t l y  
supervised, functions at a senior level within the 
organizational hierarchy or with respect to the 
function macaged; and 

iv. exercises discretion over the day-to-day 
operations of the activity or fmction for which 
the employee has authority. A first-lfne 
supervisor is not considered to be acting i n  a 
nanagerial capaci"; mmere7y by virtue of the 
supervisorfs supervisory duties i rn less the 
employees supervised are professionad, 

Section 101 ( a )  ( 4 4 )  (E) of the Act, 8 U.S.C. 1101 (a) ( 4 4 )  ( 3 )  , 
provides : 

The term "executive capacityp1 means an assignment 
within as organization in which the employee primarily- 

i, directs the rnanageT.ent of the organization or sA 
major compcnent or fuxction of the organization; 

ii. establishes the goals and policies of the 
organization, component, or function; 

iii .  exercises w i d e  latitude in discretionary 
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decision-making; and 

i i i .  receives ofily general sugiervision or 
direction from higher level execirtives, the board 
of directors, or stockholders of the organizaticn. 

The petitioner described the beneficiary's proposed job adties as 
follows : 

MY. R ~ C O ~ S  duties as psesiaent of the U.S. com.pany 
include: general finaricial management of the corr.pany, 
negotiating with vendors and ordericg supplies from 
them, reporting and managing the accounts payable, 
budgeti~g and mallaging the compaz;yTs cash flow, hiring 
staff, directing "the c o ~ ~ p a n y ' s  marketing activities i n  
order to improve and promote the business, coordinating 
with the company' s attorney and accountant to maintain 
the required corporate records for federal and state 
tax purposes, administering the periodical pxyroll, 
maintaining records to report to governmen",agencies, 
working w i ~ h  the company's professional advisors and 
barkks to review future opportunities for expansion cf 
the buslness into other markets, and establishing a 
nationwide client base. 

On appeal, coamel forwards documects to show that one addkzional 
employee nas been hired a, the firm and Fcdicates that the 
paperwork related to t he  sale of equipment has been accomplished 
by a seaff of four perscn ac the parenk company abroad. The record 
reflects that the cospora",ior, repcrted gross income of $722,794 
for Lax year 2000 and paid only S25,COO in total compe~sation 
durlng the entire year. The f i r t r .  had no employees in t h e  U2ited 
Stares other than the beneficiary and suffered a net loss f o r  the 
period. 

In this case, the description of the beneficiaryls jcb duties is 
i~;sufEicFent to warran-, a findinq. that t h e  beneficiarv w i l l  be - 
employed. in a managerial or execative capacity. It appears, at 
most, ehe beneficiary wihk be perforrnlng operational rather than 
managerial duties. The pe~itiones has provided insufficient 
evidence to establish t h a ~  the beneficiary has beer, or w1S1 be 
managing cr directing the management of a function, depar~ment, 
s~bdivisson or component of tke company. 

Based u ~ o r  the record, even if the one new employee is working on 
a full-time basis and soae paperwork is being cor?.pleted abroad, 
the petitioner has not provided evidence that the beneficiary will 
be managing a subordinate staff of professionaL, managerial or 
supervisory personnel who relieve him from performing non- 
qualifying duties, The beneficiary is the individual performing 
the necessary tasks for the ongoing operat ion of t h e  conpany, 
rather than prirnartly directing or managing those functions 
throzgh others, For this reascn, the petition may not be approved, 
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In visa p e t i ~ i ~ n  proceedings, t he  burde~l cf proving elisibility 
fcr the benefit sought  remains entirely w i t h  the petitioner. 
Section 291 of t h e  A c t ,  8 U.S.C. 1361. Kere, t h a t  burden has not 
beer, met. 

ORDEB; The appeal is dismissed. 


